BEFORE THE BOARD OF PROFESSIONAL RESPONSIBILITY

David Jonathan Tulis )
% 10520 Brickhill Lane, Soddy-Daisy 37379 )
(423) 316-2680 davidtuliseditor @ gmail.com ) Case No.

Complainant )

V. ) BPR District 3
)
COTY WAMP )
District attorney general )
Respondent )

Complaint against attorney for breach

Comes now petitioner press member under Tenn. const. art. 1 sect, 19 to demand COTY

WAMP, respondent, a practicing attorney under Tennessee license, for official oppression

and official misconduct by her person under color of office.

1.

Petitioner’s demand for her suspension based on two instances of misconduct. (1)
respondent’s bid by in-court motion to close the courts building to a member of the
press to censor coverage, and, (2) her attack on his religious ministry of legal

combat as next friend serving a falsely arrested citizen.

Her suit against petitioner arising out of a motion in State v. Ray Rzeplinski, case

No. 31674, to bar relator from the Hamilton County courts building at 600 Market
St., Chattanooga, singles him out with malice and prejudice and abrogates the
press function “to examine the proceedings” to hold government officials
accountable for their acts, guaranteed in the state constitution at art. 1, sect. 19, be
abrogated. For the press to function, citizens have a guarantee in Tenn. const. Art.
1, sect. 17, “[T]hat all courts shall be open,” enjoyment of which right, too,

respondent would abrogate. The second instance of malfeasance under color of
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law is in the context of State v. Tamela Grace Massengale, which defendant has an
absolute right to counsel of her choice, and her choice of relator as counsel under
her power of attorney and his acceptance of this office was, according to
respondent, the unlicensed practice of law (“UPL”) at Tenn. code ann. § 23-3-101

et seq, a crime.

. In these two instances, respondent’s actions under color of office attacks the
enjoyment of four constitutionally guaranteed, inherent, unalienable and
God-given rights protected by State of Tennessee, these being (1) press, (2) open
courts, (3) religious practice, and (4) right of remonstrance and address.
Respondent holds petitioner’s exercise of these rights require abatement
(Rzeplinski case press coverage) or a suppression as crime (Massengale

assistance).

. Petitioner demands the board examine relevant law so respondent can show cause

why she should not be suspended or disbarred for breach of law.

Jurisdiction

The board has jurisdiction to hear this matter pursuant to Sup.Ct.Rules, Rule 9, §
4, creating the Board of Professional Responsibility of the Supreme Court of
Tennessee “[t]lo consider and investigate any alleged ground for discipline or
alleged incapacity of any attorney called to its attention.” Attorney acting as
publicly elected district attorney general nevertheless remains subject to the code
of professional responsibility, and may be suspended or disbarred for misconduct,
even though exclusive method for removal from office is impeachment.
Sup.Ct.Rules, Rule 8, Code of Prof.Resp., Canon 1 et seq.; Sup.Ct.Rules, Rule 9,

§ 1 et seq. Ramsey v. Board of Professional Responsibility of Supreme Court of
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Tennessee, 1989, 771 S.W.2d 116, certiorari denied 110 S.Ct. 278, 493 U.S. 917,
107 L.Ed.2d 258.

Parties

. Petitioner runs 107.5 FM radio station and others in the local Copperhead Radio
Network in Chattanooga. He reports on the airwaves, at TNtrafficticket.US and on
DavidTulis.Substack.com under guarantees of the federal Ist amendment and
Tenn. const. Art. 1, sect. 19, “[t]hat the printing press shall be free to every

person.”

. Respondent Coty Wamp is elected district attorney general of the 11th judicial
district and a public servant. She works in an office at 600 Market St., Suite 310,
Chattanooga, Tenn. 37402.

Factual background

. Relator complainant has been a member of the press in Chattanooga most of his
life, having worked 24 years as a copy editor at the Chattanooga Times Free Press
and for 13 years as commentator and reporter in radio, first at Copperhead Radio,
then NoogaRadio Network and now at 107.5 FM and the Copperhead Radio
Network.

. He has reported extensively on criminal cases State v. Rzeplinski and State v.

Masseneale.

. Respondent has used her office twice in exercise of her law enforcement authority

vis a vis relator in his exercise of constitutionally guaranteed rights, as follows.
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1. Rzeplinski case coverage

10. The Hamilton County criminal court, the state and Rzeplinski parties set July 29,
2024, a Monday, as trial date in State v. Raymond Rzeplinski. division II, No.

316374.

11. Complainant has been covering the case — the only press outlet eyeing what his
reporter called a vindictive prosecution, with petitioner’s coverage suggesting the
case is ripe for jury nullification to thwart the routine operation of what one legal
historian calls America’s “conviction factory.” ' Respondent charged defendant as

being a felon in possession of firearms.

12.0n July 25, 2024, the Thursday before trial, respondent files State’s motion
regarding attempts at jury nullification. EXHIBIT No. 1. Respondent motion to
censor. It demands the court order relator be barred not just from the Rzeplinski
trial courtroom, but the entirety of the publicly accessible areas of the court’s

building.

13.The grounds of the demand are that reporting and commentary in favor of jury
power and jury nullification has “tainted the jury pool” and that such expression
implies he would be disruptive as a citizen listening in at the trial or as a reporter
under Rule 30 media rules were he to use press equipment such as laptop, camera

and audio recorder to gather material for his report.

' Roger Roots, The Conviction Factory; the Collapse of America’s Criminal Courts
(Livingston, Mont.: Lysander Spooner University Press, 2014) 287pp
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14. The injunction suit against relator Tulis is e-mailed to the court Thursday evening,
a copy is served on Ben McGowan, Mr. Rzeplinski’s attorney, Respondent omits

service or notice to petitioner.

15. Complainant learns about her filing that evening and prepares a defense. Next day,
July 26, 2024, Friday, around noon, he files with the court as relator in the name of
the state Objection to motion to censor, demand for sanctions, demanding a

hearing. EXHIBIT No. 2. Relator objection to censorship.

16. Monday morning at roughly 8:45, the bailiff hands petitioner the court’s answer,
an order denying motion to censor on free press and open courts grounds.

EXHIBIT No. 3. Court’s ruling protecting press, open courts.

17.The court readily accepts relator’s presence during Rzeplinski proceedings as
member of the public, granting his timely filed Rule 30 request for use of his

laptop and other devices as member of the press.

18.The court says that the dispute between respondent and state of Tennessee on
relation over respondent’s motion of threat against his rights will be held “in

abeyance” until after the trial.

2. Attack on remonstrance & religion rights, ‘next friend’ role

19. Tamela Grace Massengale is a crime victim falsely imprisoned and arrested under
an arrest warrant policy of Hamilton County’s chief magistrate, Lorrie Miller.
Respondent criminally prosecuted Mrs. Massengale in case no(s). 1941912 and
1941913 in the general sessions court before dropping the case, which is

expunged. The arrest and jailing of Mrs. Massengale are without probable cause.
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20. Tenn. const. Art. 1, sect. 17, requires “that all courts shall be open.” The door to
the Hamilton County magistrate’s office, however, is closed and locked to the
public in breach of this provision. The magistrate bars members of the public from
drafting and submitting under oath before the magistrate warrants for arrest, which
warrant the magistrate, who is supposed to be a neutral third party, accepts or

rejects.

21.The locked door to the magistrate’s office is not a bar to all. The county’s program
of “doggie door warrants” allows police officers and deputies instant access to the
magistrate through, as it were, a small door near the floor, mandating that only
government employees may enter and that they must necessarily proffer and

obtain hearsay-only arrest warrants.

22.Hearsay is accepted in an arrest warrant, but is by no means required. The policy
denies magistrate access to first-hand facts witnesses and crime victims with
first-hand knowledge of an offense. The requirement that only hearsay-only

warrants issue is a departure from law.

23.Press member complainant has reported on this unconstitutional program in detail.
In a Dec. 26, 2023, letter he demands Mrs. Miller the basis for her program. See p.
19, EXHIBIT No. 4, Tulis Dec. 26, 2023, demand letter to magistrate Miller

24 Relator sends this letter to the county’s three criminal court judges. Radio news
reporting on NoogaRadio Network, extensive coverage at TNtrafficticket.us, oral
demands for reform before the county commission, detailed written legal notice to
the commission, and relator demands before criminal court judges, including
Hamilton County criminal court Judge Boyd Patterson, bring the public no relief
from the due process violations that thrive under Magistrate Miller’s doggie-door

warrants.
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25.Relator’s concern is not just on behalf of members of the public, but for benefit of
public servants. As parties are involved in an illegal program, they are in their
estates and properties personally liable for harm caused upon such as Mrs.
Massengale. Exposing municipal parties to personal liability is not according to

law and is not good public policy for Hamilton County.

26.The office of magistrate is at the center of much police power abuse in Hamilton
County. Complainant has reported doggie door arrest warrant policy has injured
truck driver Michael James, pallet recycler Shameca Burt (108 days in Silverdale),
a rape victim identified to the courts, and Mrs. Massengale. Officers have instant
access to the magistrate for creation of arrest warrants based on one-side-only
hearsay, unsworn by a purported victim, which harm is that created upon Mrs.

Massengale.

27.Doggie door warrants degrade the quality of cases handled by public defenders
and district attorney lawyers, and are a manifest injustice that should shock the

conscience of any public servant hearing of the problem.

28.Mrs. Massengale intends to challenge this system, which she insists is proper to
her defense in her criminal case and a sure benefit to the larger public. She pleads
petitioner help her bring an end to the mass injury policy accepted as proper status
quo by all county public officials, with no exception known to relator or Mrs.
Massengale. She asks the injury done her be converted into a restorative and balm

upon the people’s injured rights.

29.Mrs. Massengale is a crime victim in a Venmo refund scam. The arrest warrant
upon her is premised on a phone call made to Chattanooga police department

employee Brandi Siler, a policewoman, who uses the magistrate’s office “doggie
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door” to present an unsworn hearsay-only draft arrest warrant and charging

instrument to the magistrate.

30.Magistrate Blake Murchison accepts Ms. Siler’s draft as an arrest warrant. He
makes no determination that Ms. Siler investigated Mrs. Massengale’s side of the

story, or finds no fault in learning that Ofcr. Siler hasn’t.

31.Mrs. Massengale’s arrest, jailing and prosecution, lacking probable cause, is void

from inception.

32.0n her request, while State v. Massengale is pending in county sessions court,
complainant swings into action on behalf of state of Tennessee on relation under

religious motivation and purpose.

33. Petitioner in role as next friend files Affidavit and remonstrance in re Tamela
Grace Massengale false imprisonment & false arrest; Petition for writ of certiorari,
seeking to remove the case from the court of Judge Larry Ables so that the cause
might be dismissed ministerially in a court of record, and reform imposed.

EXHIBIT No. 4. Remonstrance, certiorari filing in Massengale case

34. Criminal has adjudicative and supervisory authority to order a straightening up of
the Hamilton County magistracy into its constitutional posture under Tenn. Code

Ann. § § 40-6-203, 204, 205 and Tenn. R.Crim Proc. Rules 3 and 4, relator

contends.

35.In e-mail serving respondent, petitioner states, “Mrs. Massengale is in Judge
Able’s court Monday morning. I don’t want it dismissed, I want it glevated so
Judge Dunn or one of the other two judges will have unquestioned jurisdiction

over it even though it is void as a matter of law. I filed notice with sessions about
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the filing, enclosing a copy. A clerk said he would take it immediately to Judge
Ables.”

36.0n July 10, 2024, petitioner joins with Mrs. Massengale in her initial appearance
before Judge Ables. A published transcript of the hearing indicates the court
rejects Mrs. Mssengale’s choice of counsel, as she expresses it in alignment with

her affidavit of appointment. EXHIBIT No. 5. Press report. 2

37.The 6th amendment says “In all criminal prosecutions, the accused shall enjoy the
right *** to have the Assistance of Counsel for his defense.” The Tennessee
constitution guarantees in art. 1, sect. 9, “That in all criminal prosecutions, the

accused hath the right to be heard by himself gnd his counsel” (emphasis added).

38. The court is visibly angry on grounds that counsel of choice means only attorney
of choice, and no person other than a licensee in privileged business under the

Tennessee supreme court may speak with or for the accused or serve her.

2 Mrs. Massengale in court attests: “I would like the court to recognize David Tulis
as my next friend and counsel. By appointing him, I'm exercising my rights to
appoint anyone of my choice for counsel. David is not an attorney. Nor has he
ever claimed to be an attorney. David is just my next friend. To define next friend
*** David is someone that | trust. David is someone that has knowledge of my
case. David is someone that is much more knowledgeable in the law than | am.
He is somebody that | look to for his opinion, somebody that | look to for support,
and somebody that | trust. | also appoint David to speak for me on my behalf when
needed. The court's recognition of David's status as my next friend must come first. If
David is not recognized by this court as my next friend and | am denied this
constitutional right and | feel that this court is not properly set and | will not be able to
proceed.” “TRANSCRIPT: Judge threatens police victim ‘next friend’ as case defies
illegal arrest warrants,” Davidtulis.substack.com, May 14, 2024, p. 4.. Link is
incorporated by reference
https://davidtulis.substack.com/p/transcript-judge-threatens-police
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39.The sessions court rejects petitioner’s claim of Christian ministerial and advocacy
service on Mrs. Massengale’s part. As witnessed by three assistant district
attorneys serving respondent, the court berates petitioner as a lawbreaker subject
to criminal prosecution under the unlicensed practice of law statute. The court
denies petitioner’s presentation of his religious premise, and says that not
receiving valuable consideration is irrelevant because he drafted legal papers and
stands in presence of the court with the accused. Drafting, filing, standing to
address a court are enough, he says, to constitute unlicensed practice of law,

regardless of the lack of valuable consideration. *

40. The sessions court assigns Mike Little as public defender. He files a motion on
Mrs. Massengale’s behalf for the court to strike Mrs. Massengale’s remonstrance
and petition and defeat her intentions. See EXHIBIT No. 1 p. 30, public

defender’s motion to strike.

41.0n June 4, 2024, the Hamilton County criminal court Judge Amanda Dunn issues
Order of dismissal as to petition for writ of certiorari on grounds of standing.

EXHIBIT No. 6. Denial of certiorari petition.

42.Respondent drops the charges against Mrs. Massengale. Refusal to prosecute
indicates its defective origins, admits it to have been a false imprisonment and

false arrest, an actionable tort by officer Siler and others, lacking probable cause,

*In UPL at § 23-3-101, “valuable consideration” is an essential element of the offense:

(1) “Law business" means the advising or counseling for valuable
consideration of any person as to any secular law, the drawing or the
procuring of or assisting in the drawing for valuable consideration of any
paper, document or instrument affecting or relating to secular rights, the
doing of any act for valuable consideration in a representative capacity,
obtaining or tending to secure for any person any property or property
rights whatsoever, or the soliciting of clients directly or indirectly to provide
such services.
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lacking any sworn statement by the purported crime victim, and an injury to the

peace and tranquility of the state.

43. A criminal court judge inks the expungement order for the Massengale case.

44.Respondent sends relator a letter dated May 6, 2024, alleging that he is involved in
unlicensed practice of law. The DA “does not plan on charging you” for assisting
Mrs. Massengale but, respondent says, “future violations of this statute on your
part will lead to criminal charges.” EXHIBIT No. 7. Respondent’s letter to

petitioner.

45.Respondent’s premise is that the UPL law forbids any advocacy, remonstrance or
address before the judicial branch of government, or before any of its public
servants, and that only paid licensed attorneys exercising a state privilege as a
for-profit business may speak to courts and judges. The letter says relator is
performing activities that can be done only under state privilege and only by law
advocates so licensed to draft legal documents and file papers and to speak with

and for a defendant before a court.

46.Respondent says she will criminally prosecute relator if he attempts to assist any
other person, whom she effectively states cannot have counsel of that person’s
choice if that person happens to light upon relator as sagacious proponent of due
process rights and likely to assist that person in defense of local policing for profit

or other abuse.

Second, you claim that you are not operating a law business or
practice. This would indeed indicate that you would not be charged
under the “law business” portion of Tenn. Code Ann. $§ 23-3-103(a).
However, if you refer to the above-quoted statutes, you will see that
the drawing up and filing of your “Notice of petition for petition for
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writ of certiorari” qualifies a “drawing of papers, pleadings, or
documents” on behalf of another individual.” Furthermore, you have
held yourself out repeatedly as “representing” Tamela Grace
Massengale, which is indicative of your unauthorized practice of
law. This claim of representation has been witnessed by members of
our office, by the Court, and in writing on your website.

Wamp letter, pp. 2, 3

47.The implication of this statement — “would not be charged under the ‘law
business’ portion of Tenn. Code Ann. § 23-3-103(a)” — is that respondent has
authority to prosecute a person for UPL apart from the essential element of

valuable consideration.

Legal authorities

48.The legal authorities involved in this complaint include the rules of professional
responsibility, laws pertaining to the rights of press, the right to open courts, the
right (and duty) of free assembly for purpose of remonstrance and address, and the
right of religion, all of which respondent challenges in her office of trust as district

attorney general and as licensee subject to the board and the supreme court.

Rules of professional conduct

49. The supreme court’s rules governing the privilege of law practice are Rule 8. This
case invokes Rule 3.3 regarding allegations of false statements about law. “(a) A
lawyer shall not knowingly: (1) make a false statement of fact or law to a tribunal;
or (2) fail to disclose to the tribunal legal authority in the controlling jurisdiction
known to the lawyer to be directly adverse to the position of the client and not
disclosed by opposing counsel.” A lawyer is forbidden “from making misleading

legal argument.” which is one “based on a knowingly false representation of law
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[that] constitutes dishonesty toward the tribunal. A lawyer is not required to make
a disinterested exposition of the law, but must recognize the existence of pertinent
legal authorities. Furthermore, as stated in paragraph (a)(2), an advocate has a duty
to disclose directly adverse authority in the controlling jurisdiction that has not
been disclosed by the opposing party. The underlying concept is that legal
argument is a discussion seeking to determine the legal premises properly

applicable to the case.”

50.Rule 1.2 prohibits an attorney aiding in crime, and impliedly committing crime:

51

“(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that

the lawyer knows or reasonably should know is criminal or fraudulent[.]”

.Misconduct is prohibited. “It is professional misconduct for a lawyer to: (a) violate

or attempt to violate the Rules of Professional Conduct, knowingly assist or induce
another to do so, or do so through the acts of another; (b) commit a criminal act
that reflects adversely on the lawyer's honesty, trustworthiness, or fitness as a
lawyer in other respects; (c¢) engage in conduct involving dishonesty, fraud, deceit,
or misrepresentation; (d) engage in conduct that is prejudicial to the administration

of justice.” Rule 8.4.

52.The fact narrative of this case touches on systemic judicial abuses in Hamilton

County, particularly as regards the poor and how built-in violations of due process
against them as reported by press member complainant “undermine public
confidence in the administration of justice,” quoting from court comment on rule

8.2.

53.From the preamble of the supreme court’s rules of professional responsibility, “[7]

As a public citizen, a lawyer should seek improvement of the law, access to the

legal system, the administration of justice, and the quality of service rendered by
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the legal profession. *** [A] lawyer should cultivate knowledge of the law beyond
its use for clients, employ that knowledge in reform of the law, and work to
strengthen legal education” and “should further the public's understanding of and
confidence in the rule of law and the justice system because legal institutions in a
constitutional democracy depend on popular participation and support to maintain
their authority. A lawyer should be mindful of deficiencies in the administration of
justice and of the fact that the poor, and sometimes persons who are not poor,
cannot afford adequate legal assistance.” A licensee “should help the bar regulate

itself in the public interest.”

Oppression law

54.Complainant highlights the official oppression statute at § 39-16-403 to bring into
view “[a] public servant acting under color of office or employment [who]
commits an offense who: (1) Intentionally subjects another to mistreatment or
to arrest, detention, stop, frisk, halt, search, seizure, dispossession, assessment or
lien when the public servant knows the conduct is unlawful; or (2) Intentionally
denies or impedes another in the exercise or enjoyment of any right, privilege,
power or immunity, when the public servant knows the conduct is unlawful”

(emphasis added).

Privilege law

55.Respondent accuses petitioner of acts forbidden if not done under privilege.
Privilege is required in operation of a business subject to state requirement. “The

tax here in suit was not a tax levied upon complainant’s water, but was a privilege

tax levied upon the business of selling the water.” S

Kennedy, 156 Tenn. 1, 299 S.W. 792, 5 (1927) (emphasis added).
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56.However, selling legal filings and holding forth as one who sells legal filings and
makes court appearances require a tax be paid for the privilege of becoming a
state-licensed attorney. If one is entering into a business, the first act of that

business is subject to privilege, if indeed business is the intention of the actor.

It follows that the Legislature cannot tax a single act, per se, as a
privilege, inasmuch as such act, in the nature of things, cannot, in
and of itself, constitute a business, avocation, or pursuit. Hence it is
a matter of importance “whether they make a business of it, or
not,” since if they do not, there is no privilege to be subjected to
taxation. This portion of the statute must therefore be held nugatory.

Yet the proof of a single act which is characteristic of any of the
privileges created by the Legislature is by no means unimportant,
because evidence of such act necessarily casts the burden of proof
upon the defendant to show that he was not in fact exercising the
privilege; that is, engaged in a business or occupation of the kind
indicated by the act. The doing of such act makes a prima facie case
against him.

Indeed, the doing of a single act may itself be conclusive evidence of
the fact of one's entry upon a given business, as where a merchant,
after having procured his goods and placed them in his store, opens
his doors and makes one sale, or where an abstract company, after
having prepared its books of reference and procured its office, issued
one abstract, or where a photographer, after having prepared
himself for business, takes one picture, or an auctioneer sells, as
such, one article, or a real estate agent makes one sale, and so on.

In entering upon a business there is a union of act and intention —
the purpose to enter thereon, and the consummation of that purpose
by making a beginning, performing the initial act.

[rentham v. Moore, 111 Tenn. 346, 76 S.W. 904, 904 (1903) (emphases added)

57.Privilege is a calling, occupation or vocation that affects the public interest, and
requires a license, having always a first sale, as the Trentham court notes. The
constitution provides only one other way for taxation in Tennessee. Ad valorem.

With privilege, the state’s authority is recognized in Tenn. const. art. 2, sect. 28.
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“The Legislature shall have power to tax merchants, peddlers, and privileges, in
such manner as they may from time to time direct, and the Legislature may levy a
gross receipts tax on merchants and businesses in lieu of ad valorem taxes on the
inventories of merchandise held by such merchants and businesses for sale or

exchange.”

58.In the Seven Springs Water case, “Complainant was a farmer near Knoxville and
had a spring of water on his place. The water had no mineral or medicinal
properties of value, but seems to have been a pure and palatable drinking water.
Complainant, therefore, began putting the water in suitable containers and selling
and delivering it to customers in different parts of Knox County.” The court says
that while the water at issue comes from the soil, and might otherwise not be
taxable, the mineral water dealers law “clearly imposes the tax upon one engaged
in the business of selling ‘either distilled water or water from springs or well or

mineral water,”” Id., Seven Springs Water at 6.

59.The cases make distinction between property and activity subject to excise or
privilege tax. Owning a stallion is not taxable, nor requires the privilege. But
“[keeping] a stallion or jack, for mares” is. That is selling reproductive services for
profit, requiring an excise tax be paid. Cate v. State. 3 Sneed, 121. The state may
impose a fee on dogs under police powers, “to protect the safety of the people and
of property from their offensive and destructive propensities”; but it can’t raise
revenue by converting ownership into a privilege where objects are taxed merely

or existing. State v. Erwin, 139 Tenn. 341, 200 S.W. 973, 973-74 (1918).

60. Case law recognizes no distinction between a privilege tax and an excise tax. See

Bank of Commerce & Trust Co, v. Senter. 260 S.W. 144, 148 (Tenn. 1924)

(“Whether the tax be characterized in the statute as a privilege tax or an excise tax

is but a choice of synonymous words, for an excise tax is an indirect or privilege
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61.

tax.”); American Airways. Inc. v. Wallace. 57 F.2d 877, 880 (M.D. Tenn. 1937)
(“The terms ‘excise’ tax and ‘privilege’ tax are synonymous and the two are often
used interchangeably.”); see also 71 AM JUR. 2d State and Local Taxation §24,
(“The term ‘excise tax’ is synonymous with ‘privilege tax,” and the two have been
used interchangeably. Whether a tax is characterized in the statute imposing it as a
privilege tax or an excise tax is merely a choice of synonymous words, for an
excise tax is a privilege tax.”) “It cannot be denied that the Legislature can name
any privilege a taxable privilege and tax it by means other than an income tax, but
the Legislature cannot name something to be a taxable privilege unless it is first a
privilege.” Jack Cole Co. v. MacFarland, 337 S.W.2d 453, 455 (Tenn. 1960).
Waters v. Chumley, Tenn: Court of Appeals 2007 No.E2006-02225-COA-R3-CV.

“PRIVILEGE. A particular and peculiar benefit or advantage enjoyed by a person,
company, or class, beyond the common advantages of other citizens,” says Black s
Law Dictionary, 4th ed. “An exceptional or extraordinary power or exemption. A
right, power, franchise, or immunity held by a person or class, against or beyond
the course of the law. [citations omitted] *** An exemption from some burden or
attendance, with which certain persons are indulged, from a supposition of law
that the stations they fill, or the offices they are engaged in, are such as require all
their time and care, and that, therefore, without this indulgence, it would be
impracticable to execute such offices to that advantage which the public good

requires.*** A peculiar advantage, exemption, or immunity.”

62. Trentham v. Moore lists 21 privilege cases, the leading among them being Phillips

v. Lewis 3 Shann. Cas. 230 (1877) showing under privilege the levy is not upon
property, but for-profit activity “directed to a profit to be made off the general
public.”
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P. 238, 239 The language is that hereafter the keeping of dogs shall be a
privilege which shall be taxed as follows, etc. In this view of the question,
the real point presented is whether the simple ownership of property of any
kind can be declared by the legislature a privilege, and taxed as such, for if
it can be done in the case of a dog, it may be done in the case of a horse, or
any other species of property. It is clear this is what is done by this statute,
except that it has gone even further, and taxed a party who shall harbor or
give shelter to a cur on his premises. This latter privilege, we take it, is one
that will not be much sought after, but to the main question. It is evident the
words, “keeping of dogs,” in the statute mean simply ownership *** [ ]

ok ok

P. 240 “Merchants, peddlers and privileges,” are the defined objects of
taxation in the latter clause of the section. It is certain the merchant is not
taxed except by reason of his occupation, and in order to follow or
pursue this occupation — one of profit — in which it may be generally
assumed capital, skill, labor, and talent are the elements of success, and are
called into play by its pursuit. This pursuit or occupation is taxed, not as
property, but as an occupation. Another element of this occupation is, that
its object and pursuit is directed to a profit to be made off the general
public, the merchant having a relation, by reason of his occupation, to the
whole community in which he may do business, by reason of which he
reaps, or is assumed to reap, the larger profit by drawing upon or getting the
benefit of the resources of those surrounding him. The same idea is
involved in the case of the peddler, who may range over a whole county by
virtue of his license. His is an occupation of like character, a peculiar use of
his capital, varied only in some of its incidents.

These occupations are taxed as such, and not on the ad valorem principle.
So we take it the word privilege was intended to designate a larger, perhaps
an indefinite class of objects, having the same or similar elements in them,
distinguishing them from property, and these objects were to be defined
by the legislature and taxed in like manner as might be deemed proper. But
the essential element distinguishing the two modes of taxation was intended
to be kept up. That is the difference between property and occupation or
business dealing with and reaping profit from the general public, or
peculiar and public uses of property by which a profit is derived from the

community. ***

Page 241. The case of Marbury v. Tarver, | Hum. 94, was under the Act of
1835 *** prohibiting the keeping, or rather, using the jackass for profit in
the propagation of stock. Here it is clear it was the keeping of the animal,
and using him for profit to be derived from the public in a particular
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manner, that was declared to be a privilege and taxed as such. It is not a
tax on the jack, or for owning him or harboring him as the case before
us, but a tax upon the particular public use to which he is put, that
makes the element of privilege in that case.

P. 243 We may concede *** that an actual license issued to the party is not
an essential feature of a privilege, but is only the evidence of this grant of
the right to follow the “occupation or pursuit,” and the usual and perhaps
universal incident to such grant, or that a tax receipt is, or even may be the
evidence of the grant. Still, the thing declared to be a privilege is the
occupation, the license but the incident to its engagement, described by
statute, assuming, however, the license in one form or the other is to be had.
We think it would be impossible to hold, in any accurate sense, that a man
could only be entitled to hold and possess his property, paid for with his
money and earned by his labor, upon the condition of obtaining a license,
either from the county clerk, or a tax collector. His right is indefeasible
under the constitution of the state. He can only be deprived of it by due
process of law, or the law of the land as hereinafter explained.

P.244 “[Tlhe tax is on the occupation, avocation, or calling, it being one
in which a profit is supposed to be derived, by its exercise, from the general
public.

Phillips v, Lewis, 3 Shann. Cas. 230 (1877) (emphases added). EXHIBIT No. 8.
Copy of case. *

63.Courts belong to the people. A law business making private profit in the use of
courtrooms and court buildings is subject to privilege, just as a trucking company
is able to use the public rights of way that belong to the people — but only under

privilege, because its private profit affects the public interest.

The business of using the public highways for profit, earned by
transporting persons and property for hire, has been definitely
excluded from the category of private or personal rights arising
from citizenship. Recent decisions of the Supreme Court of the
United States have determined certain fundamental principles
concerning the use of the highways. One is “that the primary use of

4 Inexplicably, Phillips v. Lewis is not on Westlaw and is nowhere to be found in digital
form. Petitioner supplies the hard copy from a volume of Shannon’s code.
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the state highways is the use for private purposes; that no person is
entitled to use the highways for gain as a matter of common
right.” Hoover Motor Express Co. v. Fort, 167 Tenn. 628, 72 S.W.
(2d) 1052, 1055. The statement and definition of the terms and
conditions upon which a privilege, not a matter of common right,
may be exercised is, we think, within the declared purpose of
regulation and does not amount to prohibition. In such a case the
prevention of an unauthorized exercise of the privilege is clearly
implied in the statement of the purpose to regulate it.

The statute under consideration is a comprehensive regulation of the
use of the state highway system by both common carriers and
contract carriers. It is designed, as declared in section 21, to promote
and preserve economically sound transportation, to regulate the
burden of use to which the highways may be subjected, to protect the
safety of the traveling public, and to protect the property of the state
in the highways from unreasonable, improper, or excessive use.

State v. Harris, 168 Tenn. 159, 76 S.W.2d 324, 325 (1934)

64.Roads and highways are free for use of the traveling public, for pleasure, for

65.

necessities and for enjoyment of rights. “[N]o person [corporation] is entitled to

use the highways for gain.” The same for the courts.

State law prohibits the unlicensed practice of law, or the exercise of a law business
in commerce outside state privilege. The law occupation and business are property
of state of Tennessee. “No person shall engage in the practice of law or do law
business, or both, as defined in § 23-3-101, unless the person has been duly
licensed and while the person's license is in full force and effect, nor shall any
association or corporation engage in the practice of the law or do law business, or
both.” An essential element of a law practice or business is drafting court filings or

giving legal counsel for pay.

“Law business” means the advising or counseling for valuable
consideration of any person as to any secular law, the drawing or the
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procuring of or assisting in the drawing for valuable consideration
of any paper, document or instrument affecting or relating to secular
rights, the doing of any act for valuable consideration in a
representative capacity, obtaining or tending to secure for any person
any property or property rights whatsoever, or the soliciting of
clients directly or indirectly to provide such services;

Tenn. Code Ann. § 23-3-101 (emphases added)

66.Respondent accuses petitioner of making a living and pursuing a livelihood and
occupation buying and selling legal service as lawyer and attorney when he acts as
next friend to Mrs. Massengale. He is alleged to be treading upon the state’s
ownership of the materiel of petition, pleading, requesting, motioning to public

servants in the third branch of Tennessee government, the judiciary.

67.Lawyers and attorneys are privileged to engage in these activities because they
earn “valuable consideration” in courtrooms that belong to the people of
Tennessee. They have no right to earn their livings upon the assets, property and

tax-maintained infrastructure of the public.

68. Valuable consideration is an essential element of the crime of unlicensed practice

of law.

Religious, petition protections

69. Whether petitioner’s activities under religious motivation and protection violates
the privilege requirement is a matter of law if it is stipulated he serves oppressed
people gratis, under armature of religion with no evidence of valuable

consideration received.
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70.Religious activity enjoys protection under law. Petitioner is bound by religious
training and “belief in a relation to a Supreme Being involving duties superior to
those arising from any human relation” United States v. Seeger, 380 U.S. 163, 173,

85 S. Ct. 850, 858, 13 L. Ed. 2d 733 (1965). Religious practice and motivation are

protected, whereas “essentially political, sociological or economic considerations”

or a “merely personal moral code” are not.

71.The law that binds petitioner’s next friend conscience arises from the institutes of

the Christian religion and the institutes of biblical law:

a. “Woe to those who make unjust laws, to those who issue oppressive
decrees, to deprive the poor of their rights and withhold justice from the
oppressed of my people, making widows their prey and robbing the
fatherless.” — Isaiah 10:1, 2

b. “Woe to those who plan iniquity, to those who plot evil on their beds! At
morning’s light they carry it out because it is in their power to do it. They
covet fields and seize them, and houses, and take them. They defraud
people of their homes, they rob them of their inheritance.” Micah 2:1, 2

c. “You shall not follow a crowd to do evil; nor shall you testify in a dispute
so as to turn aside after many to pervert justice.” Exodus 23:2.

d. “Happy is he *** who executes justice for the oppressed, who gives food
to the hungry. The LORD gives freedom to the prisoners. *** The LORD
watches over strangers; he relieves the fatherless and widow; but the way of
the wicked he turns upside down.” Ps 146:5, 7, 9.

e. “To crush under one's feet All the prisoners of the earth, To turn aside the
justice due a man Before the face of the Most High, Or subvert a man in his
cause -- The Lord does not approve.” Lamentations 3:35, 36.

f. Amos warns that God watches out for people who are the victims of
injustice -- the abuse of law or privilege by the great against the lesser in
the city. “For I know your manifold transgressions And your mighty sins:
Afflicting the just and taking bribes; Diverting the poor from justice at the
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gate. Therefore the prudent keep silent at that time, For it is an evil time.
Seek good and not evil, That you may live; So the Lord God of hosts will
be with you, As you have spoken. Hate evil, love good; Establish justice in
the gate.” Amos 3:12-14

g. ““Cursed is the one who perverts the justice due the stranger, the fatherless,
and widow.” And all the people shall say, ‘Amen!’” Deut. 27.19.

h. “He will bring justice to the poor of the people; He will save the children of
the needy, And will break in pieces the oppressor.” Psalm 72:4.

1. “He who despises his neighbor's sins: but he who has mercy on the poor,
happy as he.” Prov. 14:21. “A true witness delivers souls, but a deceitful
witness speaks lies.” Prov. 14:25. “A false witness will not go unpunished,
and he who speaks lies will not escape.” Prov. 19:5. “Do not remove the
ancient landmark, nor enter the fields of the fatherless; for their redeemer is
mighty; He will plead their cause against you.” Prov. 23:10, 11. “Take
away the dross from silver, and it will go to the silversmith for jewelry.
Take away the wicked from before the king, and his throne will be
established in righteousness.” Prov. 25:4, 5.

72.Petitioner arguably is a person “of law knowledge,” to use wording of Tenn. const.
Art. 6 sect. 11 on judicial recusal. He uses what he knows for religious ends and
for reform of public institutions that are part of God’s created order and subject to
his law. The religious charge he acts upon is the same one that directs prophets

such as Moses, Ezekiel, Jeremiah, John and Paul.

73.Respondent denies relator’s activity is enjoyment of religious conviction and

liberty, and moves to abrogate it.
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Jur mpering law

74.Respondent makes allegations about jury tampering. It is a Class A misdemeanor
to “tamper with” or “taint” a juror, using terms from respondent. The act occurs
when one “privately communicates with a juror with intent to influence the
outcome of the proceeding on the basis of considerations other than those
authorized by law” at Tenn. Code Ann. § 39-16-509. A member of the general
public becomes a juror at the end of voir dire, when the body is empaneled and

members sworn. Tenn. Code Ann. § 22-2-201(a)(2).
Next friend law
75.Respondent’s analysis on next friend status held by next friend in assisting Mrs.
Massengale errs by citing case law irrelevant to those facing criminal prosecution

in sessions or criminal court.

76.1In protecting the “closed [union] shop” of the bar, as Justice Douglas puts it in

Johnson v, Avery, 393 U.S. 483, 490, 89 S. Ct. 747, 751, 21 L. Ed. 2d 718 (1969),

respondent implies that a defendant such as Mrs. Massengale cannot choose a next
friend to speak with or for her because courts put limits on next friend role in cases
involving post-conviction relief among death row inmates. She says the doctrine
of next friend is asserted in cases of “a person who is incapacitated, mentally
incompetent, or suffering from another such disability,” a doctrine “most often

asserted during federal habeas corpus proceedings.”

77.Indeed, a party attempting to be next friend of someone in prison in a capital case
faces high hurdles, must produce “evidence of an inmate's present mental
incompetency by attaching to the petition affidavits, depositions, medical reports,

or other credible evidence that contain specific factual allegations showing the
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inmate’s incompetence” Holton v. State. 201 S.W.3d 626 (Tenn. 2006), as

amended on denial of reh’g (June 22, 2006). In a case cited by respondent,
Whitmore v. Arkansas, 495 U.S. 149, 149, 110 S. Ct. 1717, 1720, 109 L. Ed. 2d
135 (1990), the death penalty case hinges “on the questions whether a third party

has standing to challenge the validity of a death sentence imposed on a capital

defendant who has elected to forgo his right of appeal.”

78.The constitutional guarantees for counsel of one’s choice may be constrained
when pleaded by a death row inmate at the terminus of criminal litigation. The
constitutions’ provisions are directed at requirements upon the state in launching
criminal cases. Constitutional provisions focus intently on criminal case initiatory
due process starting with search, seizure, probable cause and evidence culminating

in trial by jury.

79. These and other cases cited in the Wamp letter to relator show no authority to limit
a defendant in a misdemeanor preliminary hearing or a criminal trial from having
a next friend speak with and for her and to draw up filings in lieu of a licensed
attorney. The right in the next friend controversy is not relator s right to be next
friend. It is defendant's right appoint her counsel, per federal 6th amendment and

the 9th article in the Tennessee bill of rights.

80.Mrs. Massengale has right to have petitioner’s assistance so she can enjoy all her
God-given, constitutionally guaranteed rights to due process, to address the court
and to have her next friend address the court on equal footing “[t]hat in all
criminal prosecutions, the accused hath the right to be heard by /[herself] and [her]

counsel” Tenn. const. Art 1, sect. 9.

81. With next friend speaking with and for her, and drafting and filing documents in

her name under power of attorney, she’s able “to demand the nature and cause of
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the accusation against [her], and to have a copy thereof, to meet the witnesses face
to face, to have compulsory process for obtaining witnesses in [her] favor, and in
prosecutions by indictment or presentment, a speedy public trial, by an impartial
jury of the County in which the crime shall have been committed, and shall not be

compelled to give evidence against [herself]” Tenn. const. art. 1, sect. 9.

82. Whether it be Mrs. Massengale’s right to indictment by an unbiased grand jury or

83.

to obtain all exculpatory evidence from respondent’s office under the Brady rule,

she has an absolute right not to lawyer of her choice, but counsel of her choice.

The Whitmore court sets forth a test on whether an inmate is disabled, allowing
for a next friend. “[I]n keeping with the ancient tradition of the doctrine, we
conclude that one necessary condition for ‘next friend’ standing in federal court is
a showing by the proposed ‘next friend’ that the real party in interest is unable to
litigate his own cause due to mental incapacity, lack of access to court, or other

similar disability.” id., Whitmore at 165.

84.Mrs. Massengale is not at the end of the road in exercise of constitutional

85.

protections. She is at the beginning. Death row inmate next friend limitations do
not apply to Mrs. Masengale. She has right to next friend aid, not as one “unable
to litigate *** due to mental incapacity,” but as one with personal authority, power

to consent and full presumption of innocence.

The Hamilton County criminal court under Judge Amanda Dunn is on record as
acknowledging the sect. 9 right of a defendant to “be heard by himself and his
counsel.” Ray Rzeplinski, represented though he was by attorney Ben McGowan,

makes several addresses to the court per right.
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Analysis

86.Miss Wamp’s motion asks that petitioner “be barred from entry to the courtroom

7.

88.

89.

during the proceedings of this trial. *** [T]he state is requesting that this court bar
Mr. Tulis from the courthouse until the trial has concluded and the jury is released
from service” (motion pp. 1, 5). Such bar would be in the nature of Hamilton
County sheriff’s office deputies who would barricade the court building’s two

entrances from entry by petitioner.

Such ban is intended to prevent him from “examin[ing] the proceedings of” a
“branch *** of the government” and to “restrain the right thereof” so that “free
communication of thoughts and opinions™ not issue from relator as he wishes to
“freely speak, write, and print” about the Rzeplinski case. Respondent would have
the court issue an order (a law) executed by deputies and bailiffs against relator
despite art. 1, sect. 19 decree that “no law shall ever be made to restrain the right”

of the press.

This demand in State’s motion regarding attempts at jury nullification closes the
courts and censors the press. In closing the court to a press member, respondent

effectively closes it to the general public.

“The explicit, guaranteed rights to speak and to publish concerning what takes
place at a trial would lose much meaning if access to observe the trial could, as it
was here, be foreclosed arbitrarily. *** The right of access to places traditionally
open to the public, as criminal trials have long been, may be seen as assured by the
amalgam of the First Amendment guarantees of speech and press; and their
affinity to the right of assembly is not without relevance. From the outset, the right
of assembly was regarded not only as an independent right but also as a catalyst to

augment the free exercise of the other First Amendment rights with which it was
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deliberately linked by the draftsmen. The right of peaceable assembly is a right
cognate to those of free speech and free press and is equally fundamental. People
assemble in public places not only to speak or to take action, but also to listen,
observe, and learn; indeed, they may ‘assembl[e] for any lawful purpose’
Richmond Newspapers. Inc. v. Virginia, 448 U.S. 555, 576-577, 577-78, 100 S.
Ct. 2814, 2827-28, 65 L. Ed. 2d 973 (1980) (internal citations omitted).

90.Respondent attacks complainant’s free exercise of religion and right of petition

91.

and remonstrance. Her May 6, 2024, demand letter expresses her intention to
abrogate his free exercise of religion and his right to freely gather with others to
enjoy the right of address, remonstrance and to “assemble together for their
common good, to instruct their representatives, and to apply to those invested with

the powers of government for redress of grievances,” Tenn const. art. 1, sect. 23.

The results sought are censorship under color of state office, closure of the court,
each forbidden by law, and prohibition of assembly from which arise petitions for

redress of grievance and remonstrance such as that in the Massengale case.

92.Respondent’s threats disregard the essential element of profit and gain, which

93.

omission she makes knowingly and intentionally, to bully complainant relator with
erroneous arguments under color of law and under color of her office as the state’s
attorney in judicial district 11. She knows how privilege operates, and so has
actual or putative knowledge of its essential elements. That essential element is

valuable consideration, which she admits is absent in relator’s doings.

All respondent’s evidence indicates relator works for free, in religious mercy; still,
she makes threat of criminal prosecution lacking the essential element of valuable
consideration. Such threats are in bad faith, knowingly and intentionally false, and

oppressive of the rights of complainant and the people.
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94. At the hearing in Judge Ables’ court, relator effectively tells the three ADAs
present they have enough material to get an indictment, if such were possible.
“Clearly the DAs have in this room right now all the evidence to bring indictment
against me for the unlawful — the unapproved, the unauthorized — practice of
law. They could do that. They’ve got paperwork to prove it. They’ve got me being
here standing in front of you,” citing EXHIBIT No. 5, press report, p. 6.

95.Respondent knows any man, woman or person is free to file legal papers and argue
in the courts, which are open, with justice mostly not for sale in Tennessee
Petitioner sued Gov. Bill Lee in State of Tennessee ex rel David Jonathan Tulis v.

Bill Lee. governor. et al, case No. E2021-00436-SC-R11-CV, representing the

state of Tennessee in a petition for writ of mandamus against fraud and breach of
T.C.A. § 68-5-104. Starting in Hamilton County chancery court, he litigated in his
proper person before four courts 878 days before getting a “certiorari denied”
order from the U.S. supreme court. > Up until Aug. 19, 2024, he had an appeal
lodged in the 6th circuit court of appeals in Cincinnati in David Jonathan Tulis v,
William Orange et al, case No. 23-5804, which case included suing Roger Page,
chief justice at the time of relator’s false imprisonment and false arrest Nov. 6,

2021, in Franklin, Tenn., covering the secret Tennessee judicial conference.

96.1In these and other cases he does his own law work, in persona propria, per right.
A citizen’s filing of legal documents and appearing before judges are not

unlicensed practice of law, despite respondent’s falsehoods intentionally uttered.

sVAERS, the vaccine adverse event reporting system run by the U.S.
government, says 1,517 jab death reports and 14,490 jab harm reports have
been filed since Covid-19 shots began. That translates, given a URF
(underreporting factor) of 100x, into 151,700 state deaths caused by
law-breaking government policy, and 1.449 million injury events.
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97. Respondent, in seeming malice, ignores T.C.A.§ 23-3-101(1). Chapter definitions.
On p. 2 of her letter she says relator’s act of “drawing up and filing of” the
Massengale remonstration and petition for a writ of certiorari “on behalf of
another individual” is a crime, stating, “you have held yourself out repeatedly as
‘representing’ Tamela Grace Massengale, which is indicative of unauthorized

practice of law.”

98.The attorney general’s office, in a form intended to bring reports of unlicensed
practice of law, shows that payment for service is an essential element in a UPL

action. EXHIBIT No. 9, UPL complaint form.

99. Since constitutional protections for right of redress, remonstrance and address in
Tenn. const. art. 1, the bill of rights, apply to petitioner, the words used by relator
to describe his gratis legal mercy next friend labor are not dispositive, and it is of
no significance whether he says he is speaking “with” or “for” Mrs. Massengale

given the strength of the underlying right of religion, assembly and redress.

100. “The power of the States to control the practice of law cannot be exercised so

as to abrogate federally protected rights” id. Johnson at 490. ¢

¢ Justice Douglas, in concurring opinion in the Tennessee case id. Johnson, says
laymen are more needed to help defendants and plaintiffs obtain justice.

But it is becoming abundantly clear that more and more of the effort in ferreting
out the basis of claims and the agencies responsible for them and in preparing
the almost endless paperwork for their prosecution is work for laymen. There are
not enough lawyers to manage or supervise all of these affairs; and much of the
basic work done requires no special legal talent. Yet there is a closed-shop
philosophy in the legal profession that cuts down drastically active roles for
laymen. ***

That traditional, closed-shop attitude is utterly out of place in the modern world’
where claims pile high and much of the work of tracing and pursuing them
requires the patience and wisdom of a layman rather than the legal skills of a
member of the bar. [emphasis added]
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101. Assistance is to help; aid; succor; lend countenance or encouragement to;

participate in as an auxiliary. People v. Hayne, 83 Cal. Ill, 23 Fac. 1, 7 L.R.A.

102. Counsel is a term with broad, generally accepted meaning that includes
lawyering and legal counsel and many other activities. Statutory and constitutional
provisions are to be understood in their “plain and ordinary meaning. *** [W]here

the statutory language is clear, we apply the plain and normal meaning of the

words.”

S.W.3d 375, 381-82 (Tenn. Ct. App. 2013).

103. Credit repair agencies hire staff to give counsel. Ministers at North Shore
Fellowship, where petitioner is member in good standing, give counsel from
pulpits and in private sessions. Psychiatrists give counsel. Marriage counselors
give wise words. Presidential and kingly advisers give counsel. 7 “Where there is
no counsel, the people fall; But in the multitude of counselors there is safety.”
Proverbs 11:14. “Then they said, ‘Come and let us devise plans against Jeremiah;
for the law shall not perish from the priest, nor counsel from the wise, nor the word
from the prophet. Come and let us attack him with the tongue, and let us not give

heed to any of his words.”” Jeremiah 18:18.

Today, 55 years after this Tennessee jailhouse lawyer case, the Internet has brought
rich abundance of legal means and aids into the hands of pro ses, next friends and
others seeking to render aid and mercy to distressed poor people and others in exercise
of their right to counsel.

"“Privy counsellors are made by the king's nomination, without either patent or grant;
and, on taking the necessary oaths, they become immediately privy counsellors during
the life of the king that chooses them, but subject to removal at his discretion.” William
Blackstone, Commentaries on the laws of England, introduction.
https://www.qutenberg.org/files/30802/30802-h/30802-h.htm
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104. Counsel is not a word exclusive to licensed business owner attorneys giving
legal advice and drafting motions and briefs. The state and federal constitutions

guarantee every defendant right to counsel of one’s choice.

105. It is not an offense nor a sin for a one-eyed man to help a blind man across the
street. It’s not a crime for a man without medical training to give CPR to a man
gagging over a piece of chicken. It is not an offense for a hair stylist at home to
give a haircut to a shaggy nephew outside the scope of the Tennessee cosmetology
act of 1986 at T.C.A. § 62-4-101. Legal filings, in and of themselves, are not under
privilege, but per right of assembly and remonstrance. They become subject to
privilege requirements if done for private profit and gain as part of an ongoing

enterprise.

Argument

106. Complainant does not approach the board because of mistakes in judgment or a
failure to perform duties. If it were possible for complainant to sue respondent
under the ouster law, he would set forth with “reasonable certainty,” per sect. 113

that respondent Wamp is unfit for office. Removal, however, is in the general

. Al

assembly’s authority alone.

Tenn. 771 S.W. 2d 116 (1989). The board’s authority is supervisory, administrative

and ameliorative of respondent under her license with its strongest punishment

being disbarment.
107. Evidence of official dereliction against four (4) constitutional guarantees is

clear and convincing. Respondent’s actions are willful misconduct and reckless

neglect of the law meriting correction up to suspension.
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108. Miss Wamp’s motion to censor is a fraud the court, as if the court doesn’t know
the difference between “the general public” and “a juror,” between “disruptive”
news coverage under constitutional protection and “disruptive” acts or words
during a court proceeding that interfere with running of a trial. It’s an intrinsic
fraud on the court, coming from inside proceedings because it asks the court to
share her offense at news coverage of the Rzeplinski case and to share

respondent’s willingness to abrogate constitutional guarantees to prevent it.

109. Her motion to the tribunal violates rule 3.3 forbidding false statements of law,

as to when juries are constituted, pretending the general public is the same as a

jury pool.

110. Her threatening letter to relator is a fraud under color of office, misrepresenting
the UPL statute by omitting reference to the valuable consideration in the
definitions so that she may make threats and give appearance of having legal
grounds in making them and demand a halt to relator’s Christian mercy ministry.
She intends to abrogate free exercise of religion and relator’s rights of conscience

by threat of criminal prosecution.

111. The premise of respondent’s ire about jury power also is faulty, based on a poor
reading of law and the rights of jury members to vote their conscience. Miss
Wamp decries jury nullification as an “unlawful idea. *** If jurors have been
exposed to this unlawful concept it is a bell that cannot be unrung, and the state
may have only one chance at trying his case.” She joins the censorship industrial
complex run by the U.S. government under party spirit seeking to censor press
content dubbed since 2020 “misinformation, ‘“disinformation” and

2

“malinformation,” as if ideas themselves could be illegal and dangerous, as if
censorship is a project the DA dare undertake against widely known law and the

rights of the people.
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112.  The jurisprudence on jury nullification holds no defendant has a right to jury

nullification nor jury instructions recognizing it. 8

113. Cases also indicate jury members’ voting their conscience is part of human

nature and inescapable, a power of the people no court can outlaw..

114.  While judges may not like juries’ ruling against law or against facts, the most

they can do to limit jury nullification is to forbid lawyers from advocating it in

Although it is conceivable that a jury would decline to do so, such a failure to
follow the law is nothing but a windfall to the defendant because he does
not enjoy a personal right to jury nullification.' This Court has declined to find
that jury nullification is a personal right of the defendant. See Jerry Lee Craigmire
v. State, No. 03C01-9710-CR-0040, 1999 WL 508445, at *12 (Tenn.Crim.App.,
at Knoxuville, Jul. 20, 1999), perm app. denied (Tenn, Nov. 22, 1999). Our state
supreme court has said that jury nullification is neither a personal right of the
accused nor of the jury itself, although juries sometimes do nullify
applicable law. Wright v. State, 217 Tenn. 85, 394 S.W.2d 883, 885
(Tenn.1965).2

State v. St. Clair, No. M2012-00578-CCA-R3CD, 2013 WL 1611206, at *6 (Tenn. Crim.
App. Apr. 16, 2013) (emphasis added)
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proceedings. ’

115. Regardless whether respondent’s beliefs about jury nullification are correct, her
effort to bar the press and close the courts to prevent infection of wrong-think is

audacious contumacy and oppression.

116.  No court has authority to “suppress *** or censor events which transpire [in

public] proceedings,” the court says, quoting State v. Montgomery 929 S.W.2d

409, 412, in denying respondent’s motion to censor coverage and close the courts.

117.  Respondent’s analysis of the role of next friend is faulty because it doesn’t
account for the absolute right of a defendant to have counsel of her choice. The
next friend is not limited by judicial analyses on mental defects and such limits

making it difficult for an prison inmate to get a third party to serve him legally.

118. If a criminal defendant chooses petitioner to speak with her or for her, there
seems no proper way to deny her that right. But the court, using grounds similar to
those of respondent, denies the Massengale remonstrance and petition for writ of
certiorari drafted by relator. See EXHIBIT No. 4, Order of dismissal as to petition

for writ of certiorari.

The applicable rule is that, although jurors possess the raw power to set an
accused free for any reason or for no reason, their duty is to apply the law as
given to them by the court. *** Accordingly, while jurors may choose to flex their
muscles, ignoring both law and evidence in a gadarene rush to acquit a criminal
defendant, neither the court nor counsel should encourage jurors to
exercise this power. *** A lrial judge, therefore, may block defense attorneys'
aftempts to serenade a jury with the siren song of nullification ***: and, indeed,
may instruct the jury on the dimensions of their duty to the exclusion of jury
nullification.

United States v. Sepulveda, 15 F.3d 1161, 1189-90 (1st Cir. 1993) (internal citations
omitted) (emphases added)
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119. Defendant’s role is initiatory, per right; next friends’ is responsive. Relator
doesn’t have a right to_be a next friend. The right under the constitution to name
the next friend is entirely that of defendant. Relator respectfully submits the court
has no authority to say, “[TThe Court finds that there is no basis for this Defendant
to be appointed a next friend absent some showing that she is an infant or

otherwise incompetent” (order p.2) (emphasis added).

120. When the defendant’s life and right are at stake, no authority exists for a court
to “appoint” a next friend or disapprove of a defendant’s choice, that right
belonging to the accused, who being one of the free people in state of Tennessee
should be considered as a member of that body constituting the court and the state

itself. Tenn. const. art. 1, sect. 1. '°

121. Denial of Mrs. Massengale’s choice to counsel defeats her unalienable,
inherent, God-given and constitutionally guaranteed right that relator defends in

court..

122. Respondent in her motion to censor makes statements that verge on, even cross

the line into, slander and defamation.

123.  She implies petitioner is disposed to criminality. “Tulis also has had his own
criminal cases in Hamilton County.” This statement is true, but the effect would be

less harmful if she would point out her office justly dismissed the case, one arising

'* The Tennessee bill of rights, sect 1, says the following:

That all power is inherent in the people, and all free governments are founded on
their authority, and instituted for their peace, safety, and happiness; for the
advancement of those ends they have at all times, an unalienable and
indefeasible right to alter, reform, or abolish the government in such manner as
they may think proper.
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from a false imprisonment and false arrest by a Hamilton County deputy.
Respondent allegations of improper conduct with the foreman of the grand jury are
made without stating the facts of the matter of why relator was having dealings
with the foreman, Jimmy Anderson, which is relator’s right, a matter is outside the

scope of this complaint.

124. Petitioner is not involved in the unlicensed practice of law which requires
valuable compensation for the services rendered. Petitioner is not an attorney, does
not practice law, does not have a law business, is not involved in the occupation,
calling or trade of pleadings under law. Respondent has no evidence of it being

otherwise, and does not directly state he is operating a business.

125. No evidence is presented that his activities as press member under Tenn. const.
Art. 1 sect. 19 and promoter of judicial and legal reform is anything other than
gratis in every court case and an enfleshment and living out of the grace the Lord

Jesus Christ shown to all guilty sinners who repent.

126. He has stated many times his press and advocacy work are a diaconal service
to the church at large, waiting tables, as it were, looking out for the widows, the
alien and stranger, the poor and the oppressed. He is not for hire, nor is given
valuable consideration for any act involving any legal filing or sharing of opinion.
He makes no personal private profit except Christ’s reward for His servants. His
acts are protected under the constitutionally guaranteed rights of assembly,

remonstrance and religion.

127. Such mercy relationship is evidenced in Mrs. Massengale’s assignment
affidavit regarding next friend on p. 11 of EXHIBIT No. 4, remonstrance &
certiorari filing, Tamela Grace Massengale affidavit [o]n giving David Jonathan

Tulis power of attorney, next-friend status.
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128. Respondent threatens that his continuing religious free exercise is a crime she
will abate under color of law, specifically a criminal prosecution as unlicensed

practice of law. T.C.A. § 23-3-101 et seq.

129. The federally guaranteed rights petitioner intends to protect are that of the 1st
amendment regarding speech, press, assembly and petition, the 14th amendment in
its application of the bill of rights upon state of Tennessee, and the U.S. const. art.
4, sect. 4, guarantee as to Tennessee’s tripartite form of government with
democratic processes. “The United States shall guarantee to every State in this
Union a Republican Form of Government, and shall protect each of them against

Invasion].]”

130. The four Tennessee constitutional guarantees respondent commits herself to

abrogate:

a. » “That all courts shall be open[.]” Art. I sect. 17

b. » “That the printing press shall be free to every person to examine the
proceedings of the Legislature; or of any branch or officer of the
government, and no law shall ever be made to restrain the right thereof. The
free communication of thoughts and opinions, is one of the invaluable
rights of man and every citizen may freely speak, write, and print on any
subject, being responsible for the abuse of that liberty.” Art. 1, sect. 19

c. » “That all men have a natural and indefeasible right to worship Almighty
God according to the dictates of their own conscience; *** that no human
authority can, in any case whatever, control or interfere with the rights of
conscience; and that no preference shall ever be given, by law, to any
religious establishment or mode of worship.” Art. 1, sect. 3
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d. » “That the citizens have a right, in a peaceable manner, to assemble
together for their common good, to instruct their representatives, ***  to
confer, organize, gather, seek advice in mutual defense, in court or
anywhere else. The people have a right to approach public servants in
executive, legislative and judicial authority, to “instruct their
representatives and to apply to those invested with the powers of
government for redress of grievances, or other proper purposes, by address
or remonstrance.” Tenn. const. art. 1, sect. 23

131. If these four areas of state constitutional law have any leaks, art. 11 § 16, gives
a sweeping reminder of the subordinate role played by public servants and people
in offices of trust. “Every thing in the bill of rights *** is excepted out of the

General powers *** and shall remain forever inviolate,” it states.

The declaration of rights hereto prefixed is declared to be a part of
the Constitution of this State, and shall never be violated on any
pretense whatever. And to guard against transgression of the high
powers we have delegated, we declare that every thing in the bill of
rights contained, is excepted out of the General powers of
government, and shall forever remain inviolate.

Tenn. const. art. 11, sect. 16.

132. In her motion to censor, respondent uses her public authority to abrogate
constitutional provisions on courts and press. In her letter to complainant she uses
threat to abrogate complainant’s rights of religion and remonstrance. Abrogating,
or using fraud on the court to abrogate, constitutional rights is in violation of rules

3.3 on candor toward the tribunal and 8.4 on misconduct.

133. To say the jury pool is the same as the general public is false. To say next
friend status exists only on death row and in service to lunatics or mental
incompetents is false. To misrepresent jury nullification as an “unlawful concept”

would mislead the court when the jurisprudence accepts the concept as inseparable
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from the existence of juries.. To nullify press rights because complainant is
“obstructive and disruptive” to her political status respondent falsely equates to
disruption of court proceedings. To demand closing the courts misrepresents well
known press rights jurisprudence under 1st amendment and Tenn. const. Art. 1
sect. 19. Her grievance that complainant “attempted to influence jurors through his
articles,” motion p. 5, is uttered in bad faith and malice because the general public
and juror are not the same and the press is free. Complainant’s joining Mrs.
Massengale in remonstrance and petition in the name of the state is not UPL, and
to say so is bad faith and a deception against the court. Respondent violates

repeatedly rules 3.3 and 8.4.

134. Her motion is an act of oppression, criminally indictable under § 39-16-403.

135. “We hold that the right of petition enshrined in Article 1, Section 23 of the
Tennessee Constitution represents the unambiguous public policy of the State of
Tennessee that citizens may petition their government.” Smith v. Bluecross

shield of Tennessee, No. E202201058COAR3CYV, 2023 WL 3903385, at *8
(Tenn. Ct. App. June 9, 2023), appeal granted sub nom. Smith v. Blue Cross Blue

Shield of Tennessee, No. E202201058SCR11CV, 2023 WL 8183880 (Tenn. Nov.
20, 2023).

136. Relator is not challenging the UPL statute. The law is clear that the practice of
law is a privileged activity in business, in commerce, for hire, affecting the public
interest, for profit and involving the selling of services, as id. Phillips makes clear.
He consciously provides his reporting work and mercy ministry in a way to avoid

offending this law. He strictly avoids any remuneration for mercy rendered.

137.  The courts presume the constitutionality of statutes. ““/E]very word contained
in a statute has both meaning and purpose and should therefore be given its full
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effect if the General Assembly's obvious intention is not violated in doing so.”

Doe v. Roe, 638 S.W.3d 614, 617—18 (Tenn. Ct. App. 2021) (emphasis added).

138. If a court determines that petitioner’s religious and petitionary free exercise as
next friend to Mrs Massengale or others is forbidden by the unlicensed practice of
law statute, he would believe himself obligated to challenge the law’s

constitutionality.

Relief requested

139. Complainant respectfully demands the following:

a. Fair consideration of his complaint by disciplinary counsel and that it
conduct an investigation and, based on the evidence and law herein,
recommend “prosecution of formal charges before a hearing panel.”

Sup.Ct.Rules, Rule 9, § 15.

b. That counsel discern substantial and material evidence in the complaint and
thereafter demand process for the board to suspend respondent’s privilege
to show the board’s recognition of the gravity of her actions against

petitioner, the law and the public interest.

Respectfully submitted,

PamlfovatvensJodi

\

David Jonathan Tulis
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EXHIBITS

David Jonathan Tulis
Complainant

V.

Coty Wamp
District attorney general



Exhibit No. 1 State’s motion regarding attempts at jury
nullification

Exhibit No. 2 Relator’s Objection to motion to censor, demand
for sanctions

Exhibit No. 3 Order denying in part and holding in abeyance in
part state’s motion regarding attempts at jury nullification

Exhibit No. 4 Affidavit and remonstrance in re Tamela Grace
Massengale false imprisonment & false arrest; Petition for writ
of certiorari

Exhibit No. 5 Press report “TRANSCRIPT: Judge threatens
police victim ‘next friend’ as case defies illegal arrest warrants”

Exhibit No. 6 Order of dismissal as to petition for writ of
certiorari

Exhibit No. 7 Respondent Wamp May 6, 2024, letter to
complainant

Exhibit No. 8 Phillips v. Lewis 3 Shann. Cas. 230 (1877)

Exhibit No. 9 UPL complaint form, attorney general’s office
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IN THE CRIMINAL COURT OF HAMILTON COUNTY, TENNESSEE

)

STATE OF TENNESSEE, )
) DIVISION 11

v. )
) No. 316374

RAYMOND RZEPLINSK], )

Defendant, )

)

)

STATE’S MOTION REGARDING ATTEMPTS AT JURY NULLIFICATION

Comes now, the State of Tennessee, by and through its district attorney general, to request
that this Honorable Court allow the State to strike potential jurors for cause during voir dire if the
potential juror listens to the radio show of David Tulis, has spoken to David Tulis about this case,
or reads the blogs of David Tulis. The State additionally requests that David Tulis be barred from
entry to the courtroom during the proceedings of this trial as he has demonstrated an attempt to
unlawfully intervene or interfere with the proceedings, and he has attempted to inform jurors of
the unlawful concept of jury nullification.

L. Background Information

It came to the attention of the State of Tennessee that independent reporter David Tulis, on
his blogs titled “Tulis Report,” “tntrafficticket.us,” and “davidtulis.substack.com/p/jurors-duty-to-
acquit-plumber-ray” posted articles titled “2 women Das, judge, lawyer lay trap for ‘2A Ray’” and
“Jury’s duty to acquit Plumber Ray in vicious prosecution.” In these articles he speaks at length

about the facts in the Defendant’s case and his personal views regarding this case.! In addition to

' David Tulis, 2 women Das, judge, lawyer law trap for ‘24 Ray', TULIS REPORT, July 23, 2024,
https://tntrafﬁcticket.us/2024/07/2-women-das-judge-lawyer-Iay-trap-for-Za-ray/ .

DATE: F"ei 7 = 55' ‘9'2"7/

TIME: S
BY:



his own views, Mr. Tulis discusses at length jury nullification and impresses upon potential jurors
the duty to nullify. Id. See States Exhibit I and 2.

Mr. Tulis’s obstructive and disruptive behavior is not limited to these articles. Mr. Tulis
has also recently attempted to intervene and illegally practice law through the filing of motions
and representation of a client in a General Sessions Court case before Judge Ables against Tamela
Grace Massengale. Mr. Tulis was warned against the unlawful practice of law, and his motions
were dismissed by Judge Ables and by this Court. See States Exhibit 3. M. Tulis has also had his
own criminal cases in Hamilton County. While the charges were pending grand jury review, Mr.
Tulis attempted numerous times to directly contact, get ahold of, or deceive his way into the grand
jury room to speak with the foreperson of the grand jury directly. At one point he identified himself
as a reporter curious about how the grand jury operated, not disclosing that he had a case pending
the grand jury and attempted to gain direct access to them. Ile was unsuccessful in this attempt
when court security intervened.

As is shown above, Mr. Tulis has a history of operating outside the lines of what is proper
and lawful. He actively intervenes in cases in which he is interested, and he has directly attempted
to tamper with and taint the potential jurors for the Defendant’s case.

II. THE LAW REGARDING JURY NULLIFICATION

Tennessee Courts have routinely ruled that a Defendant does not have a right, whether it
be constitutional or procedural, to jury nullification. Hill v. State, No. W2013-02557-CCA-R3-PC,
2015 Tenn, Crim. App. LEXIS 86, *25. Tennessee has also ruled that a defendant and his or her
counsel is prohibited from encouraging jury nullification. See State v. Shropshire, 874 S.W.2d
634, 640 (Tenn. Crim. App. 1993). When such arguments arise, courts act properly when they stop

such arguments from being made and prospectively prohibit such arguments from being made



through instruction to the defendant and his or her attorney. See Craigmire v. State, C.C.A. No.
03C01-9710-CR-00440, 1999 Tenn. Crim. App. LEXIS 727, *13. When jury nullification is raised
to jurors, a trial court acts properly in issuing an instruction to jurors that they must make their
judgment based on whether the elements of the crime were proved beyond a reasonable doubt and
not based on their personal views of the whether the law is valid. See Craigmire, 1999 Tenn. Crim.
App. LEXIS 727, *48-49 (citing Farina v. United States, 622 A.2d 50, 61 (D.C. Ct. App. 1993)).
Although a jury might make a decision based on nullification, they have no right to do so. Wright
v. State, 394 S.W.2d 883, 885 (Tenn. 1965).
Ill. THE LAW REGARDING STRIKING OR CHALLENGING JURORS FOR CAUSE

During the questioning of jurors, the parties are permitted to ask questions to discover bases
for challenges for cause. Tenn. R. Crim. P. 24(b)(1). Challenges for cause area not counted against
the allotted peremptory challenges for the parties. A juror may be excused for cause if (1) there
exists any ground for challenge for cause provided by law or (B) if the prospective juror has been
exposed to potentially prejudicial information that makes (hein unacceptable as a juror. Id. at
(©)2)(A)-(B).
IV. THELAW REGARDING REMOVAL OF A PERSON FROM COURT PROCEEDINGS

Mr. Tulis works as an independent reporter and blogger and falls under the definition of
“media” for the purpose of the media guidelines articulated by Tennessee Supreme Court Rule 30.
“Media” is defined in this rule as “legitimate news gathering and reporting agencies and their
representative whose function is to inform the public, or persons engaged in the preparation of
educational films or recordings.” /d. Media coverage of judicial proceedings is generally to be
allowed so long as the coverage is subject to the authority of the presiding judge to: (1) control the

conduct of the proceedings before the court; (2) maintain decorum and prevent distractions; (3)



guarantee the safety of any party, witness, or juror, and (4) ensure the fair and impartial
administration of justice in the pending case. /d.

The presiding judge is authorized to refuse, limit, terminate, or temporarily suspend media
coverage of an entire case or portions thereof in order to maintain the above-listed principles. Id.
at (D)(1). While these rules are typically applied to televised coverage, they are instructive for
disruptive members of the public or journalists or reporters attending without a camera for the
purpose of taking notes.

V. STATE’S ARGUMENTS AND REQUESTS
A State's Request to Allow Challenges for Cause if a Prospective Juror is a Reader
of Mr. Tulis’s Blogs, has spoken to David Tulis about this case, or is a Listener to
His Radio Show
The State requests that this Court allow the State during voir dire to inquire as to whether
prospective jurors are readers of Mr. Tulis’s blog, if they have talked with him about this case, or
if they are listeners of his radio show. If there are such persons, the State requests that this Court
allow the State to challenge their service on the jury for cause and not through a peremptory
challenge. A juror that has been exposed to Mr. Tulis’s opinions regarding jury nullification is a
juror that has been tainted by exposure to an unlawful doctrine, and unfairly prejudices them and
makes them unacceptable as a juror. This is also not something that can be remedied solely through
an instruction. The State is entitled to a fair trial of the proof and the law. If jurors have been
exposed to this unlawful concept it is a bell that cannot be unrung, and the State may only have
one chance at trying its case.
B. State’s Request that Mr. Tulis be Barred from the Courtroom or Courthouse
The State recognizes that trials are open to the public for viewing, and that reporters may

have additional rights to be present. However, the law also allows the Court to remove people from



a courtroom who have become disruptive or obstruct the process, including the Defendant. See
Rule 43(b)(2) Tennessee Rules of Criminal Procedure. Should media become disruptive towards
the proceedings or worse, attempt to interfere with the proceedings, they should be removed
pursuant to Tennessee Supreme Court Rule 30. Mr. Tulis has already attempted to influence
potential jurors through his articles. He has shown through a pattern of behavior that he is
obstructive and will not follow the law. Pursuant to this rule, the State is requesting that this Court
bar Mr. Tulis from the courthouse until the trial has concluded and the jury is released from service.
While this may seem drastic, the State believes it necessary to preserve a fair trial for both parties.

C. State’s Request for a Prepared Instruction Against Jury Nullification

If it becomes apparent during trial that the jury has been exposed to the idea of jury
nullification, from any source, the State requests this Court issue an instruction to the jury in
accordance with Craigmire. See Craigmire, 1999 Tenn. Crim. App. LEXIS 727, *48-49. This
instruction should instruct the jury that they are to make their determination on whether the
elements of the charges have been proved beyond a reasonable doubt and not on their personal
beliefs regarding the validity of the law.

VI CONCLUSION

For the foregoing reasons, the State requests that this Honorable Court allow the State to
strike potential jurors for cause during voir dire if the potential juror listens to the radio show of
David Tulis, has spoken to David Tulis about this case, or reads the blogs of David Tulis. Further,
the State requests that should this jury be exposed to the idea of jury nullification, this Court issue
an instruction to prevent consideration of this improper and unlawful means of considering guilt
or innocence. Lastly, the State requests that Mr. Tulis interfere be barred from the courthouse until

the jury is released from service.



This the 25th day of July, 2024.

Respectfully submitted,

COTY WAMP
DISTRICT ATTORNEY GENERAL

o L ==

Nicole Evans

Assistant District Attorney General
State Bar No. 038697
Nicole.Evans@hcdatn.org

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing State’s Motion Regarding
Attempts at Jury Nullification, has been provided to, attomey lor the defendant, Ben MoGowan,
by electronic mail on 25th day of July, 2024 and a copy put in the U.S. Mail.

=

Nicole Evans
Assistant District Attorney General

Nicole.Evans@hcdatn.org



IN THE CRIMINAL COURT OF HAMILTON COUNTY, TENN.

State of Tennessee ex rel. David Jonathan Tulis ) < B =
% 10520 Brickhill Lane, Soddy-Daisy 37379 ) % -"é‘: é T-"‘-_
(423) 316-2680 davidtuliseditor ¢ gmail.com ) \ TC‘ r‘:’ ”
Relator ) \ Tfi < 0
V. ) Judge Amanc}h Il =
) \ ; ﬁ; =S
COTY WAMP ) Mmmm‘aa
District attorney )
Respondent )

Objection to motion to censor, demand for sanctions

Comes now State of Tennessee, on relation of press member petitioner, to object to
respondent’s motion to close the courts in Tennessee and to obstruct federally protected

press, speech and assembly rights of relator and other citizens in like station.

The criminal trial of Ray Rzeplinski starts Monday. Petitioner is covering it under Tenn.

const. Art. 1, sect. 19, and the U.S. first amendment protecting free speech and press.

Without serving a copy to petitioner, she requests the court bar him from the courtroom.
She claims his free communication of thoughts and opinions is poisoning the jury pool as
he speaks for the right of jury members to vote their consciences and nullify any corrupt
prosecution by a “Not guilty” finding of fact and law. The supreme law that recognizes
their God-given, unalienable, inherent and constitutionally protected right to enjoy a free
press declares, in its last sentence, they “shall have a right to determine [in a libel trial]

the law and the facts, under the direction of the court, as in other criminal cases.”

' Section 19. That the printing press shall be free to every person to examine the
proceedings of the Legislature; or of any branch or officer of the government, and no
law shall ever be made to restrain the right thereof. The free communication of thoughts
and opinions, is one of the invaluable rights of man and every citizen may freely speak,
write, and print on any subject, being responsible for the abuse of that liberty. But in
prosecutions for the publication of papers investigating the official conduct of officers, or

1



Relator and all members of the citizenry have a right to open courts. Tenn. const. Art. 1,
sect. 17 says “That all courts shall be open” for public review of their doings. The
printing press is “free to every person” who may examine “the proceedings *** of any
branch or officer of the government,” and “no law shall ever be made to restrain the right
thereof.” To enjoy this right, the people of Tennessee and the state itself at their service

must have open courts. Tenn. const. Art. 11, sect. 16, doubly secures these rights.

Only if relator or other citizen approaches a jury member so identified to make an
argument about the case would there be cause for alarm about jury tampering. The use of

radio, blog or other media to broadcast facts and opinion do not rise to such level of

interaction.

Given the foregoing, State of Tennessee on relation demands (1) the court deny the
district attorney’s motion, and (2) that it sanction her abuse of office in seeking to censor

relator and deprive the public of a free press and an open courtroom.

Respectfully submitted,

5’6@5{ fonatiran Jula, AlodEr

State of Tennessee, ex rel. David Jonathan Tulis

men in public capacity, the truth thereof may be given in evidence; and in all indictments
for libel, the jury shall have a right to determine the law and the facts, under the
direction of the court, as in other criminal cases. [Emphasis added]

2Art. 11, sect. 16. The declaration of rights hereto prefixed is declared to be a part of the
Constitution of the state, and shall never be violated on any pretense whatever. And
to guard against transgression of the high powers we have delegated, we declare that
everything in the bill of rights contained, is excepted out of the general powers of the
government, and shall forever remain inviolate.




CERTIFICATE OF SERVICE

I hereby certify that I have sent respondent district attorney Coty Wamp a copy of this
motion either by email at coty. Wamp «hedatn.org or by personal delivery to her office at
600 Market St. Suite 310, Chattanooga, TN 37402 on Friday, the_26th dav of July. 2024,




IN THE CRIMINAL COURT OF HAMILTON COUNTY, TENN.

" State of Tennessee ex rel. David Jonathan Tulis )
% 10520 Brickhill Lane, Soddy-Daisy 37379 )
(423) 316-2680 davidtuliseditor ¢ gmail.com ) <
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Respondent

Brief in support of objection to censor, demand for sanctions

Comes now State of Tennessee, on relation, to bring to better order the district attorney
general, the holder of which office seeks to muzzle the press on the theory that
“disruptive” news and editorializing before the general public necessarily implies that the

journalist cannot be counted on obeying Rule 30 media guidelines.

In attempting to close the courts and muzzle the press, respondent Wamp alleges
petitioner has “a history of operating outside the lines of what is proper and lawful” (p.
2). In promoting constitutional rights (as he sees it) via mass media, “he has demonstrated
an attempt to unlawfully intervene or interfere with the proceedings, and he has attempted
to inform jurors of the unlawful concept of jury nullification™ (p. 1). “Mr. Tulis has
already attempted to influence potential jurors through his articles. He has shown through
a pattern of behavior that he is obstructive and will not follow the law” (p. 5). “[H]e
directly attempted to tamper with and taint the potential jurors for the Defendant’s case”
(p- 2).

Respondent is angry at the constitutional right of jury power that every member of the

Rzeplinski jury has, regardless of court opinions respondent cites showing the courts



limit atforneys in making any suggestion of jury power in a trial. The citizenry has
nullification power and no one can stop it or remove the operation of conscience that

underlies the act of negating a bogus prosecution.

Reporting content is in no way subject to respondent’s authority, nor the court’s under
Tenn. const. Art. 1, sect. 17, and the U.S. 1st amendment. That includes the bias, slant,
rhetoric, proofs, details, repetition, editorializing, crusading the journalist or publisher
exhibits. So long he libels no one nor incites violence with his words, he remains out of

the court’s purview.

The court has authority not of coverage, but has what happens in its auditorium. The
court has “control [of] the conduct of the proceedings” and a duty to “maintain decorum
and prevent distractions.” Obviously, deputies “guarantee the safety of any party, witness,

or juror,” all so the court can “ensure the fair and impartial administration of justice”

(Rule 30(a)(1).

Proposed ban unlawful
Respondent’s proposal to censor Rzeplinski case coverage by banning relator’s person is
disturbing. The Wamp thesis wants the court to make a leap from negative, disruptive

coverage to his being a “disruptive” man in his personal presentation.

1. Respondent speaks presumptively about relator’s attendance at trial as a media
member under Rule 30. Relator may attend the proceedings as member of the
public, with pen and paper. Relator is subject to the media rules if he intends to use
laptop, camera, audio recorder during proceedings. To do so, the rules say he must
ask the judge’s permission at least two days in advance. “*Coverage’ means any
recording or broadcasting of a court proceeding by the media using television,
radio, photographic, or recording equipment.” (Rule 30B(1)). As of Thursday,

petitioner made no request to become eligible for Rule 30 privileges and duties.



2. Respondent Wamp states no grounds upon which the court may find he will likely
cause an uproar, affray, disturbance or riot during the Rzeplinski trial. The court
generally assumes every member of a trial audience is going to proper, quiet,
respectful and attentive — until shown wrong by disruptive acts. Bailiffs stand by
to remove any obstreperous audience member. Presumptions about relator’s
demeanor, civility, character and person in a Hamilton County courtroom are

merely that — presumptions that relator herein rebuts.

He assures the court that as member of the general public witnessing the
Rzeplinski trial, or any other, he will do all in his power to respect the court’s

authority upon parties subject to Rule 30.

3. Respondent argues against the free press jurisprudence in the United States. “[A]
trial courtroom also is a public place where the people generally — and
representatives of the media — have a right to be present, and where their
presence historically has been thought to enhance the integrity and quality of what
takes place. *** We hold that the right to attend criminal trials'’ is implicit in the
guarantees of the First Amendment; without the freedom to attend such trials,
which people have exercised for centuries, important aspects of freedom of speech
and “of the press could be eviscerated” Richmond Newspapers. Inc. v. Virginia,

448 U.S. 555, 578, 580, 100 S. Ct. 2814, 2829, 65 L. Ed. 2d 973 (1980).

4. Respondent allegations about respondent’s judicial reform and anti-corruption
labors as press member and practicing Christian border on slander. Relator asks
the court not to hear the accusations against relator in the dark spirit by which they
are intended. To demand a reporter be banned for negative coverage violates Rule
8. Rules of Professional Conduct, specifically, Rule 3.3, candor toward the tribunal

and seeming “false statement[s] of fact or law” regarding relator or pretending



published reports constitute grounds for closing to court against that lifetime

professional journalist.

Relief requested

Petitioner asks the court to:

(1) Uphold the rights of the public generally to attend criminal trials, as the

courts are open

(2) Deny respondent’s motion as it pertains to relator’s protccted statc and

federal interests to attend the trial as a member of the general public

and, finally, to

(3) Hear and grant relator’s request to use his laptop, phone as camera, and
phone as audio recorder, in the coming proceedings, pursuant to Rule 30,

with which petitioner is familiar.

Respectfully submitted,

. \
el fesuallum f i, ApLotit
State of Tennessee ex rel.
David Jonathan Tulis

CERTIFICATE OF SERVICE

I hereby certify that I have sent respondent district attorney Coty Wamp a copy of this
motion either by email at cotv. Wamp « hedatn.org or by personal delivery to her office at
600 Market St. Suite 310, Chattanooga, TN 37402 on Friday, the 26th day of July, 2024.




IN THE CRIMINAL COURT OF HAMILTON COUNTY, TENNESSEE

STATE OF TENNESSEE, )
)
Plaintiff, ) SECOND DIVISION
)
VS. )
) NO(s). 316374
RAYMOND RZEPLINSKI, )
)
Defendant. )

ORDER DENYING IN PART AND HOLDING IN ABEYANCE IN PART STATE’S
MOTION REGARDING ATTEMPTS AT JURY NULLIFICATION

This matter is before the Court upon the written request of the State relevant to statements
made by David Tulis, a local member of the press who maintains a blog and radio show that is
broadcast on NoogaRadio. The motion has been in made in advance of the jury trial in this matter,
which is scheduled to begin on July 30, 2024. In its motion, the State makes three specific requests:
(1) that the State be allowed to challenge for cause any potential juror who listens to Mr. Tulis,
reads his blogs, or has spoken with him about the case; (2) that Mr. Tulis be barred from the
courtroom and/or the courthouse during the trial of this matter; and (3) that a jury instruction be
given regarding jury nullification if it becomes apparent that a juror has been exposed to such an
idea.

The Court will first address the State’s request to bar Mr. Tulis from the courtroom. It has
long been established that events that occur in a public courtroom constitute public property. State
v. Montgomery, 929 S.W.2d 409, 412 (Tenn.Crim.App. 1996), citing Craig v. Harney, 331 U.S.
367,374 (1947). Equally well-established is the principle that a court does not have special rights
“which enables it, as distinguished from other institutions of democratic government, to suppress
... or censor events which transpire [in public] proceedings before it.” Craig, 331 U.S. at 374.
When there is an open, public trial, the media has an absolute right to publish any information that
is disseminated during the course of the trial. Montgomery, 929 S.W.2d at 412.!

While the media is entitled to make reports about events happening inside the courtroom,
this right is not entirely without limits. As noted in the State’s motion, Rule 30 of the Tennessee
Supreme Court Rules, coverage of a trial is subject to the authority of the presiding judge to: (1)

1 See also Oklahoma Publishing Co. v. District Court. 430 U.S. 308, 97 S.Ct. 1045, 51 L.Ed.2d 355 (1977),
Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 96 S.Ct. 2791, 49 L.Ed.2d 683 (1976); Cox Broadcasting Corp. v.
Cohn, 420 U.S. 469, 95 S.Ct. 1029, 43 L.Ed.2d 328 (1975); Sheppard v. Maxwell, 384 U.S. 333, 86 S.Ct. 1507, 16
L.Ed.2d 600 (1966).
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control the conduct of the proceedings before the court; (2) maintain decorum and prevent
distractions; (3) guarantee the safety of any party, witness, or juror, and (4) ensure the fair and
impartial administration of justice in the pending case. In addition, media coverage is specifically
prohibited as to both jury selection and the identities of jurors. Tenn. R. S.Ct. 30(C)(2)-(3) (2023).

As the Court reads the multitudes of state and federal cases addressing the right of the
media to be present in the courtroom, it is apparent that a prohibition on reporting what takes place
inside a courtroom constitutes a prior restraint in violation of the First Amendment to the United
States Constitution. Courtrooms must remain open to the media, even if the reporting may be
biased or potentially unfair to one party or the other, in order to ensure that constitutional rights to
a public trial and freedom of the process are honored.

The Court respectfully disagrees with the State that Mr. Tulis’s use of his media platforms
to promote jury nullification in this case constitutes improper influence of a juror. See Tenn. Code
Ann. § 39-16-509(a) (defining the offense of improper influence of a juror as privately
communicating with a juror with the intent to influence the outcome of the proceedings on the
basis of considerations other than those authorized by law).

Mr. Tulis has appeared in the Second Division of Criminal Court on more than one
occasion. To date, he has never disrupted a court proceeding and the Court expects he will
continue to maintain decorum during the trial in question. As a member of the media, Mr. Tulis
has a right to report the events of the trial, and therefore the Court declines to prevent him from
attending trial in this case.

This ruling does not diminish the Court’s authority to control the proceedings and ensure
the impartial administration of justice. Accordingly, if there are any efforts made by any individual
to personally speak with a potential juror or otherwise influence the jury panel in this case, the
Court will issue an order to prevent further conduct, potentially including criminal contempt.

As to remainder of the State’s motion, the Court will hold its requests in abeyance and will
address each of them as the need arises. After the jury venire is sworn in this case, the Court will
inquire of all potential jurors as to whether they are familiar with the parties, the attorneys, or the
facts of the case. Specific inquiry will also be made as to whether the potential jurors were made
aware of any media reporting in this case. Based upon the responses given, the parties may make
a motion to strike for cause once that potential juror is called into the box for questioning.

Likewise, the Court will continue in its practice of admonishing all potential jurors to avoid
media reporting on this case. The jury selected by the parties will also receive an instruction each
time court is adjourned instructing them not to speak with any individual, including their fellow
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jurors, and to avoid all media reporting relating to the case at issue until the case is finally decided.
The parties can request further instructions during the charge conference at the conclusion of proof.

Therefore, the State’s request to prohibit Mr. Tulis from the courtroom is DENIED.
All other requests in the State’s motion are HELD IN ABEYANCE.

It is so ordered.

Enter:

/ /

AMANDA B. DUNN, Judge
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In the Criminal Court of Hamilton County, Tennessee

State of Tennessee )
)
vS. ) Case nos.
) 1941912
Tamela Grace Massengale ) Theft under $500
1337 Ely Road, Apt. B ) 1941913
Chattanooga, TN 37343 ) Harassment - ©
In persona propria ) : ol 1\
) s X
NEXT FRIEND ) S
David Jonathan Tulis ) = %
% 10520 Brickhill Lane ) ©@ D
Soddy-Daisy TN 37379 ) w N
Tel (423) 316-2680 )
davidtuliseditor ¢ gmail.com )

Affidavit and remonstrance in re Tamela Grace Massengale
false imprisonment & false arrest;
Petition for writ of certiorari

I, David Jonathan Tulis, next friend of defendant Tamela Grace Massengale, swears as
true the facts and law, as follows, to the best of his ability and knowledge, addressing the
court in the matter of Mrs. Massengale’s false imprisonment and false arrest under an
arrest warrant policy that is a violation of state law for which petitioners demand
overthrow by permanent injunction to prevent irreparable further harm to Mrs.

Massengale and to all others in like station, as follows.

1. The policy of Hamilton County chief magistrate Lorrie Miller forbids fact witness

and victim testimony before a magistrate in the creation of an arrest warrant.
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2. This policy recognizes that hearsay evidence may be used as basis of an arrest, if
that alone is available. T.C.A. § 40-6-204 (*The finding of probable cause shall be
based on evidence, which may be hearsay in whole or in part, provide, however,

that there is a substantial basis or believing the source of the hearsay to be credible

kkk |

3. But policy excludes fact evidence from victims and witnesses, and allows
operation of the “examination” function only upon the deputy or police officer,
who in instant case has hearsay evidence only and who did not conduct an

investigation.
4. Investigation implies inquiries of all witnesses and interested parties to a dispute.

5. City officer Brandi Siler, No. 1156, heard one side of the controversy by
telephone, making no contact with Mrs. Massengale before drafting and swearing

an arrest warrant March 26, 2024, before magistrate Blake Murchison.

6. It appears the duty of examination obtains slight, if any, obedience from
Magistrate Murchison to filter out from the hearsay affiant officer Siler the fact

that has only one side of the dispute, and no first-hand knowledge.

" The section is full states:

(a) If the magistrate is satisfied from the written examination that there is
probable cause to believe the offense complained of has been committed
and that there is probable cause to believe the defendant has committed
it, then the magistrate shall issue an arrest warrant. The finding of
probable cause shall be based on evidence, which may be hearsay in
whole or in part; provided, however, that there is a substantial basis for
believing the source of the hearsay to be credible and for believing that
there is a factual basis for the information furnished.

Tenn. Code Ann. § 40-6-205
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7. The chief magistrate of Hamilton County, Lorrie Miller forbids victims and fact
witnesses from coming before the magistrate to swear out an arrest warrant and to

face examination before obtaining the warrant.

8. Examination of a victim, fact witness or accuser is the means by which
Tennessee’s good and honorable justice system, in the public interest, excludes
liars, troublemakers, frauds and provocateurs from creating false criminal cases by

petition to the magistrate.

9. The affidavit used to arrest Mrs. Massengale imposes a due process rights

violation against her that is fatal to the state’s cause.

10. The Miller policy is illegal, unconstitutional, a breach of office and a violation of

her oath and terms of employment with Hamilton County.

History of policy violation

11.Mrs. Massengale next friend David Jonathan Tulis, an investigative radio
Jjournalist, in December 2023 apprised Magistrate Miller of the law’s grievance
against her policy. He has informed the Hamilton County commission. He has sent
criminal court judges Boyd Patterson, Barry Steelman and, if he remembers

correctly, Amanda Dunn a restatement and analysis of the law.

12.Judge Patterson in public statement to Tulis says says the court will address any

breaches of law as alleged if its judicial authority is i

13. The Lorrie Miller policy giving rise to false imprisonment and false arrest in this

case makes the policy ripe for adjudication as a matter of law so the people of
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Hamilton County might find relief from official misconduct and official

oppression pursuant to Tenn. Code Ann. §§ § 39-16-402 and 403 and other law.

14. State of Tennessee v. Tamela Grace Massengale invokes the court’s judicial and

administrative powers overseeing justice in Hamilton County to provide judicial or
administrative corrective, subject to the Tennessee supreme court, the ultimate

arbiter under the Tennessee constitution of the rules of judicial proceedings.

Petition for writ of certiorari

15. This remonstrance demands the criminal court issue a writ of certiorari to have the

case removed from general sessions court into a court of record.

16. The power for certiorari is recognized in circuit and chancery courts vis a vis their

lesser brethren, general sessions courts.

(a) The judges of the inferior courts of law have the power, in all
civil cases, to issue writs of certiorari to remove any cause or
transcript thereof from any inferior jurisdiction, on sufficient cause,
supported by oath or affirmation.

27-8-104. Power of circuit and chancery courts
17. The law places the ancient certiorari powers in the constitution.

The writ of certiorari may be granted whenever authorized by law,
and also in all cases where an inferior tribunal, board, or officer
exercising judicial functions has exceeded the jurisdiction conferred,
or is acting illegally, when, in the judgment of the court, there is no
other plain, speedy, or adequate remedy.

27-8-101. Constitutional basis
(a) Certiorari lies:

1. On suggestion of diminution;
2. Where no appeal is given;
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3. As a substitute for appeal,

4. Instead of audita querela; or

5. Instead of writ of error.
(b) This section does not apply to actions governed by the Tennessee
Rules of Appellate Procedure.

27-8-102. Cases in which writ lies

18. Certiorari “is used only in those cases in which a compelling public necessity or
other unusual circumstances make the ordinary modes of proceeding inadequate,
and review thus occasioned is limited to keeping an inferior tribunal within the
limits of its jurisdiction and ensuring that such jurisdiction is exercised with
regularity” AmJur, certiorari § 2. Nature and purpose of writ, generally. Certiorari
is an extraordinary, remedial, revisory, supervisory and prerogative writ from a
superior court to an inferior directing transmission of the record for review. It is in
the nature of a writ of error or an appeal. AmJur, certiorari § 4. Statutory writ of
review; distinction as to jurisdictional purpose. Certiorari issues in the court’s

discretion, and only where to do otherwise would result in substantial injustice.

19. The writ issues when there is a want of jurisdiction in the venue below. The want
of a constitutional and legal arrest warrant gives Hamilton County sessions court
no subject matter jurisdiction over Tamela Grace Massengale and the allegations

against her.

20. Petitioners ask the court to remove the case prior to sessions dismissing it so that it
will have before it a live case, with the parties having proper standing to give the
court subject matter jurisdiction upon the due process controversy provoked by

magistrate Miller’s handling of her office.

21.Mrs. Massengale is in a $400 dispute over a March 19, 2024, deposit made by

complainant Regina Lawton of Murfreesboro, Tenn., for purchase of an $800
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Great Dane dog. Mrs. Massengale says deposits are nonrefundable unless such
condition is put in writing, which in this case no writing was agreed on by the

parties.

22.The matter over refunds and the dispute between Mrs. Massengale and the
would-be buyer Lawton is best settled privately or in general sessions court, civil
division. “[A]ll courts shall be open; and every man, for an injury done him in his
lands, goods, person or reputation, shall have remedy by due course of law, and
right and justice administered without sale, denial, or delay.” Tenn. const. Art 1,

sect. 17.

23.Though the certiorari statute at § 27-8-104 says lower courts “have the power, in
all civil cases, to issue writs of certiorari,” that should not be seen as limiting this
cause. City officer Siler’s police power exercise and intervention, apart from any

sworn writing by the accuser Mrs. Lawton, sidetracked a civil case into criminal

jurisdiction, unlawfully and in violation of the arrest warrants law.

24. Petitioners refer the court to the exhibits. They record efforts by next friend Tulis
to get Mrs. Miller to reverse her policy, which includes extensive press coverage
on NoogaRadio Network, TNtrafficticket.US and also at his page on Substack.com
(davidtulis ¢ substack.com), all constituting public notice to the public servant of

public injury and grievance demanding immediate redress.

25.Magistrate Miller refuses to meet with petitioner Tulis, refuses to respond to his
published study regarding her duties in arrest warrants policy, and refuses to
indicate how she is making amends to cease and desist from wrongdoing under the

law.
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Relief demand

26. Petitioners demand the court:

a. Lift the criminal case pending in general sessions, take jurisdiction over the
substance of the case, and ministerially dismiss it as a nullity and void
because of violations of due process;

b. Act forthwith, if not sooner, to direct the head judicial commissioner in
Hamilton County and her subjects to comply with constitutional provisions
and state law at Tenn. Code Ann. § 40, chapter 6, in issuing arrest warrants,
and;

c. Review thoroughly the arrest warrant problem, given such extensive public
notoriety, issue a written injunction upon the Hamilton County magistrate’s
office outlining the law and its duty under it, which writing will give
continuing guidance to that office and future holders of it, and provide a

public record of its duties for the public benefit and in the public interest.

Further affiant sayeth naught. @ (N\/\p( W 4 U\jA}L‘
!

David Jonathan Tulis

STATE OF TENNESSEE, COUNTY OF HAMILTON — I, the undersigned Notary
Public, do hereby affirm that David Jonathan Tulis personally appeared before me on the

L5 day of Apr'l A0 . and

signed this affidavit as his free and voluntary act and deed.

Notaty Mﬁ
12/ H/26

My commission expires - 1'7
- y /‘t:‘f I.: 2_}’(:\ z"
</ thanh EM% WFZM o Lyea
HApen. 02T
Tl o<
s
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EXHIBITS

1. Tamela Grace Massengale affidavit on false imprisonment, false arrest arising
under hearsay warrant, 2pp

2. Massengale affidavit naming David J. Tulis next friend, 1 page

3. Affidavit of complaint by city policewoman Brandi Siler, county magistrate Blake
Murchison, 1 page

4. Incident report, Chattanooga police department, 2pp

5. Additional narrative, Chattanooga police department, 1 page
5.1 Appearance bonds, 2pp

6. David Tulis letter to Lorrie Miller outlining law’s requirements, demanding
meeting, 7pp, served via email

7. David Tulis complaint letter to Hamilton County commission, 2pp

8. Email exchange between Lorrie Miller and reporter David Tulis to review policy,

8pp
9. Photo of Tamela Grace Massengale and Shameca Burt, victims of policy

CERTIFICATE OF SERVICE
I, David Tulis, certify that [ make service this 25th day of April, 2024, to the following

parties in the matter State of Tennessee v. Tamela Grace Massengale:

1. Lorrie Miller, chief magistrate of Hamilton County, via email delivery at

LorricM ¢ hamil :
2. Coty Wamp, district attorney, via email service at Coty, Wainp « hedatn.org

3. Clerk, sessions court, in person filing of notice of this petition to the court
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Tamela Grace Massengale affidavit

On false imprisonment, false arrest arising under hearsay warrant

I, Tamela Grace Massengale, being of sound mind and body, testify that I am a resident of
Hamilton County, Tenn., and live at 1337 Ely Road, Apt. B, Chattanooga, 37343. I declare the
following to be true, to the best of my knowledge ability.

1. This account describes my arrest by Chattanooga Police Dept. on March 27, 2024,
based on an arrest warrant sworn by CPD officer Brandy Siler in a county policy in
which purported crime victims testify wrongs done them without personally testifying
before a magistrate under examination and under oath.

2. The harm done to me is 14 hours at Silverdale county jail, $259 to get seven dogs back,
loss after a “traffic stop” of my 2000 Mitsubishi Montero Sport to the towing company,
and what appears to be a gross violation of my due process rights to be arrested only
under victim or fact witness testimony, and not under warrant based on hearsay.

3. Affiant is 60, unemployed, a divorcee and a widow who lives alone, draws social
security administration payments for a permanent disability from a 2018 accident.

4. The March 27, 2024, arrest arises from a police affidavit of complaint, docket no.
1941912, sworn by city employee officer Brandi Siler based on a phone conversation
between Ofcr. Siler and Regina Lawton of Murfreesboro, Tenn.

5. Affiant and Mrs. Lawton began discussions of a sale roughly March 1, 2024.
6. The agreement for an $800 sale included a $400 deposit.
7. Mrs. Lawton made March 15, 2024, deposit of $100 via Venmo.

8. On March 19, 2024, affiant requested the $300 balance, and Mrs. Lawton sent $300 in
two installments, completing the deposit.

9. Text message records indicate the same day, March 19, Mrs. Lawton demanded
cancellation and return of her funds.

10. As noted in the affidavit of complaint, Mrs. Lawton spoke with Ofcr. Siler to claim she
was a crime victim.
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11. Text messages indicate affiant indicated willingness to refund the whole amount, once
the money clearned, and not until April 1 when her $749 social security disability
payment comes in.

12. According Ofcr. Siler, Mrs. Lawton is a crime victim, the alleged offense characterized
as “false pretenses/swindle/confidence game” in the CPD incident report.

13. Ofer. Siler made no effort to contact affiant to get her facts in the dispute.

14. Ofcr. Siler took Mrs. Lawton’s allegations and obtained an arrest warrant from Hamilton
County magistrate Blake Murchison on March 26, 2024.

15.County deputies arrested affiant March 27, 2024, in a “traffic stop.” She was cuffed, put
into a cruiser, taken to Silverdale, booked on charges of harassment and theft under

$500.
16. She paid a bondsman $150 for a bond fee.
17. Affiant was in the jail from 7 p.m. March 27, a Wednesday, to 9:30 a.m. Thursday.

18. Affiant estimates financial losses to her are (1) $3,000 in loss of car, loss of fees paid
for the dogs, vet bills, taxi fares, and (2) interruption of her private vocation of caring

for and raising dogs, (3) the humiliation, degradation and harm of a false imprisonment

and false arrest.

Further affiant sayeth naught. "
/ ?ﬂf(?%/{fa‘c(’ %c’ﬂ/& /a

Tamela é‘ace Massengale

STATE OF TENNESSEE, COUNTY OF HAMILTON — I, the undersigned Notgry_ Puglic, do hereby

affirm that Tamela Grace Massengale personally appeared before me on the /. "=

day of ADrI 22 ‘j . and signed this affidavit as his free and
voluntary act and’ deed. \\\“""""h
- o'TTE G
N 0%
(’!}1 ) . 7 S‘z?' STATE (:p’;
Nadetty & Olkere 3 e Yo%
Notary Public My commission expires § N(;'TESSEE ZE
07/07/2024 =< ARY F. 3
% puauc_,.f‘:{:\'s
— : X =X R
My commission expires r,,'f 7ON 00\\)\\ o

It

20f2



Tamela Grace Massengale affidavit
On giving David Jonathan Tulis power of attorney, next-friend status

[, Tamela Grace Massengale, being of sound mind and body, testify that I am a resident of
Hamilton County, Tenn., and live at 1337 Ely Road, Apt. B, Chattanooga, 37343. I
declare the following to be true, to the best of my knowledge ability.

1. Iname David Jonathan Tulis as my next friend in the criminal matter against me.

2. Affiant has an absolute right to name another person as next friend, counsel and to
speak on her behalf, with her and for her in any public proceeding in the criminal
case against me.

3. He makes no representations of being a lawyer or an attorney, of running a law

office or a law business, of having license to practice law, of having any

knowledge of law sufficient to give legal advice.
4. He represents his service to me as that of a Chrisian man extending acts of mercy

and grace to me and on my behalf.
5. Affiant demands all service in this matter be directed to him, as he has full power

of attorney, gladly given, in resolving wrong done to affiant.

Further affiant sayeth naught. Vo Z/
il L. 7(4/5 -3 ,e%ff/r;aj(. .

Tamela Grace/Massengale

STATE OF TENNESSEE, COUNTY OF HAMILTON — I, the undersigned Notary Public, do
hereby affirm that Tamela Grace Massengale personally appeared before me on the

7204 day of A, 2024 . and signed
this affidavit as his free and voluntary act 4nd deed.

: o 9 0,%,
4 Py Y/ SO le,
Chaslotte & Ohan —  Sereme Ngh
: My commissio - =< -
Notary Public " 0710712024 = Tgmﬁﬁe > E
S El NOT 3
My commission expires %% puediC 0\$¢‘.‘
) tosues )
"’:f” LTON O\\\\‘



EXHIBITS

State v. Tamela Grace Massengale

Petition of writ of certiorari



State of Tennessee AFFIDAVIT OF COMPLAINT Docket 1941912

IN THE GENERAL SESSIONS COURT OF HAMILTON COUNTY E X hlb |+ ;

STATE OF TENNESSEE VS  MASSENGALE MCGHEE TAMELA GRACE
1E11TH ST APT 319
CHATTANCOGA, TN 37402

The undersigned affiant. after being duty swom according to tha iaw, state that MASSENGALE MCGHEE. TAMELA GRACE
whose name is otherwise unknown tothe atfiant. committed the offense of THEFT UNDER $500

inthe above county on or about 3/13/2024
Further. affiant makes oath thatthe essential facts constituting said offense. the sources of affiants information, and the reasons why

his fherinfarmation ig befievable concerning saidfacts are as follows:

On0¥1%2024 8123 12haurs Officer Sular #1166 responcdad o aFaisePretensesiSwindle/Canfidence Game
and Harassmentat 1337 Ely Rd Officer Siler mada cantactwith Regina Lawtor [W/Fyviaphore Ms Lawton
found an advertisemeantfor grestCanepuppres and responded. Ms Lawton istockingfor a puoey o raen as her
medicai assisiance 3og Ms Lawton contacted Tamela Massengale (W/F)and sentS100fora depost Today
Ms IMassengaiesentmessages asking for S200to heip fead thepuppies Ms, Lawton was notwilling o send
themeney untif Ms Massengaie caerced her by saying tha puppies sre going ta die ks Massengale was vpsel
and frantic when Venmo would not ralease the money romMs Lawton Ms, Massengate confacted Venmo wilh
Ms Lawton ontheline so the maney would be reisasad Inthe meantime. Ms Lawton sent another Si00to Ms
Massengale Ms Laaton said shejustwanted all af ber maney back and did notwanta dog Ms Massengale sad
shewouldnevergetadogiromherancfargettne money shewilineverseseit Ms Massengaiesaid "l killed my husband
and gataway with it Youdontthinkican doitagain?" Ms Massengale keptsaying she knowswhereMs Lavon
hves sfter the call wath Venmo sincethey canfirmed hear address and payment information aver e phona Ms
Massengale continues with the threatening messages. Ms Lawfon waulS like to see charges on Ms. Massengae

forthe false pretenses and harassment Mothing further atthis sme.

Ifthe defendan?s chargeis dismissed. a no frue bl is returned by a grang iury the defendantis arcested and reteas ed without being charged with
an offense. or the court enters anolle prosequiin the defendant's case, the dsfendant is entitied upan patition by the defendant b the court
haing jurisdiction over the action, to the removal and destruction of all public records relating to the case wilhout cast o e defendant.

Affiant-Name and Address Swom to and subscribed before me this

Officer SILER BRAND! 3/26/2024

Judge -Court of General Sessions

- o Vince Dean. Cierk Criminal Civision
General Sessions Court

By _ S
Deputy Cierk
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PROPERTY/VEHICLE/DRUG REPORT NUMBER: 24-024660
Chattanooga Police Department ORI TN0330100
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[ ADDITIONAL NARRATIVE REPORT NUMBER: 24-024660

Chattanooga Police Department ORI TN0330100

MARRATIVE TITLE [ :
Report Narrative ‘ |

NARRATIVE

Titte: Report Narrative -

On 03/19/2024 at 23 12 hours, Officer Siler #1136 respo

Protensos/Swandlo/Confidanca Gamo and Harasamant nmmcar Silor mado contact with
Regina Lawton (W.F) via phone Ms. Lawton found an edvertisement for great Dane puppies and
responded Ms Lawton is looking for a puppy to train as her medicel assistance dog. Ms Lawton
contactad Tamela Massengale (W/F) and sent $100 for a deposit. Today, Ms. Massengale sent
messages asking for $200 to help feed the puppies Ms Lawtan was not willing to send the money
untit Ms Massengala coerced her by saying the puppies are going to die. Ms Massengale was upset
and frantic when Venmo would not release the money from Ms. Lawton. Ms. Massengale contacted
Venmo with Ms. Lawton on the line so the money would be released In the meantime, Ms. Lawton
sent another $100 to Ms. Massengale. Ms. Lawton said she just wanted all of her money back Ms.
Massengale said, "l killed my husband and got away with it. You don't think I can do it again?” Ms.
Massengale continues with the threatening messages. Ms. Lawton would like to see charges on Ms.
Massengale for the false pretenses and harassment. Nothing further at this time.

REPORTNG QFFICER REVIEWING OFFICER REVIEW DATE










Exinbit 6

10520 Brickhill Lane
Soddy-Daisy TN 37379
Jav dtubsedtor ¢ gnib.com
Dec. 26, 2023

Lorrie Miller

Chief magistrate, Hamilton County

601 Walnut St.

Chattanooga, TN 37402

) O\

Dear Mrs. Miller,

Your practice of denying members of the public the right to be complainants alleging
crime before a magistrate is improper and outside the law. In a phone call Dec. 18 you
ask me to send you an email detailing my concerns about arrest warrant creation

shortcuts.

Arrest warrants under your custom and usage are not sworn by a complainant. They are
sworn by police officers and deputies who make appearance before you or another
magistrate, draft a complaint of arrest, swear to it and obtain your signature.

This shortcut is companion to Hamilton County’s general warrants practice, a separate
breach outlawed by Tenn. const. Art. 1, sect. 7 that “the people shall be secure in their
persons *** from unreasonable searches and seizures, and that general warrants *** are
dangerous to liberty and ought not to be granted,”and sect. 8 that “no man shall be taken
or imprisoned, or disseized of his freehold, liberties or privileges, or outlawed, or exiled,
or in any manner destroyed or deprived of his life, liberty or property, but by the
judgment of his peers, or the law of the land,”

and the U.S. constitution bill of rights, the 4th amendment, “The right of the people to be
secure in their persons, houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the place to be searched,
and the persons or things to be seized.”
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The Tennessee warrants law requires that the complainant make appearance before you,
swear under oath to God or under personal affirmation that he tells the truth, ' puts the
charge in writing, then swears out the arrestable crime.

A warrant of arrest is an order, in writing, stating the substance of the
complaint, directed to a proper officer, signed by a magistrate, and
commanding the arrest of the defendant.

Tenn. Code Ann. § 40-6-201 (West)

The warrant is to be based upon sworn statements reduced to writing by an accuser based
on first-hand knowledge. The officer is part of this sequence. He enters the scene because
the warrant is “directed to” that “proper officer” commanding him to “arrest *** the
defendant.” The magistrate puts into the officer’s hand the sworn accusation of the fact
witness, victim or accuser. The officer serves the interest of justice by departing the
magistrate’s office to make the arrest.

The necessity for victim and witness swearing is vital for the protection of the innocent,
and to not remove a burden the law requires be placed upon an accuser or witness.
Keeping a victim or fact witness from presenting himself before the magistrate throws
sand and grit into the justice expected in commencement of a prosecution.

A prosecution is commenced, within the meaning of this chapler, by finding
an indictment or presentment, the issuing of a warrant, the issuing of a
Juvenile petition alleging a delinquent act, binding over the offender, by the
filing of an information as provided for in chapter 3 of this title, or by
making an appearance in person or through counsel in general sessions or
any municipal court for the purpose of continuing the matter or any other
appearance in either court for any purpose involving the offense. A
prosecution is also commenced, within the meaning of this chapter, by
finding an indictment or presentment or the issuing of a warrant identifying
the offender by a deoxyribonucleic acid (DNA) profile.

§ 40-2-104. Prosecution; commencement

The issuing of a warrant requires a fact base just as the obtaining of an indictment. A

witness makes appearance before the grand jury if he has first-hand knowledge of a crime

' Personal affirmation is accepted, even though the swearing carries no invocation of
God'’s sovereign damnatory authority to judge the false swearer in the next life, if not in

this one.
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having been committed. The process, outlined at 40-12-104. Application to testify by

person having knowledge of commission of offense.

(a) Any person having knowledge or proof of the commission of a public
oftense triable or indictable in the county may testify before the grand jury.
(b) The person having knowledge or proof shall appear before the
foreman. The person may also submit the sworn affidavits of others whose
testimony the person wishes to have considered.

(¢) The person shall designate two (2) grand jurors who shall, with the
foreman, comprise a panel to determine whether the knowledge warrants
investigation by the grand jury. The panel may consult the district attorney
general or the court for guidance in making its determination. The majority
decision of the panel shall be final and shall be promptly communicated to
the person along with reasons for the action taken.

(d) Submission of an affidavit which the person knows to be (alse in any
material regard shall be punishable as perjury. An affiant who permits
submission of a false affidavit, knowing it to be false in any material
regard, is guilty of perjury. Any person subsequently testifying before the
grand jury as to any material fact known by the person to be false is guilty

of perjury.

40-12-104. Application to testify by person having knowledge of commission of offense
(emphasis added)

If an affiant appears before the grand jury with less than first-hand testimony, his
presentation either to the select committee or the whole body might be enough for the
grand jury to exercise its investigatory powers independent of any testimony by officer or
citizen at § 40-12-201. Use of investigative grand jury. Fact testimony before the grand
jury is sworn and any claim “false in any material regard shall be punishable as perjury.”

The grand jury in this instance relies on first-hand testimony under penalty of perjury.

Officers comprise the bulk of testimony before thc grand jury. They are forbidden to
testify apart from investigations making them, cffcctively, firsthand witnesses that a
crime has been committed by a person, and that there is probable cause to believe that the
party identified committed the crime, sufficient for a trial on the facts by the petit jury.

Petjury is forbidden in Tennessee. The necessity to bring a complainant before a
magistrate when a crime is in process of being created is clear in the prohibition itself of
false witnessing and talebearing in an official matter.

A person commits aggravated felony perjury “who, with intent to deceive: (1) Commits
perjury as defined in § 39-16-702; (2) The false statement is made during or in
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connection with an official proceeding; and (3) The false statement is material” T.C.A. §
39-16-703. Aggravated perjury.

In 702, petjury is defined as an act “with intent to deceive” by a person who *(1) Makes a
false statement, under oath; (2) Makes a statement, under oath, that confirms the truth of
a false statement previously made and the statement is required or authorized by law to
be made under oath™ or makes a false statement, not under oath, on an official document
or a false statement made under a jurat “under penalty of perjury.” Perjury in 102 is a
misdemeanor.

The definitions of perjury have bearing on the matter of complainant swearing vs. officer
swearing before a magistrate to create a criminal offense for which arrest warrant issues

A swearing before a magistrate at the jail, in demanding an arrest warrant for a crime
having been committed, is a high crime if false.

[t being a felony puts the affiant on awares as to the penalty for false accusation. Felony
perjury is sentenced to a year or more in prison. Swearing secures great certitude as to
accuracy and authenticity in the allegation. Not only might such a false accuser be guilty
of a crime if he lies, but also a tort of slander, civilly actionable, especially if there is no
mistake involved in the claim about a crime, but malice, vengeance or evil intent

operative.

Courts prefer first-hand testimony

Courts prefer authentic data as the basis of a prosecution. Rule 3. The Affidavit of
Complaint requires “an affidavit of complaint” by the victim or first-hand witness.

The affidavit of complaint is a statement alleging that a person has
committed an offense. It must:
(a) be in writing;
(b) be made on oath before a magistrate or a neutral and detached
court clerk authorized by Rule 4 to make a probable cause
determination; and

(c) allege the essential facts constituting the offense charged.

Tean. R. Crim. P. 3

As might be expected, judges want fact-based testimony swearing, not hearsay and

third-party estimations of fact.
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The judge was of opinion that the warrant was groundlessly and
improvidently issued and refused to allow the justice any costs, and he has
appealed to this court. The party giving the information to the justice, knew
nothing of the commission of the offense, but had been told by a third party
such offense had been committed, and so stated to the justice. Under these
circumstances thc magistrate ought not to have issued a warrant, as being
informed that the informant knew nothing about the matter, he could
not have been satisfied that such offense was committed, as he should
have been before issuing the warrant: Code, sec, 5022. The warrant was,
therefore, issued improvidently and without sufficient legal grounds,
and the judgment of the criminal court refusing to tax the costs thercof is

affirmed.

State v. Good, 77 Tenn. 240 (1877) (emphasis added)

The legal grounds for the creation of an arrest warrant are a victim, testimony, the writing
of the instrument, the taking an oath, the signature of the judge or magistrate, and the
document in the ofticer’s hand.

Swearing = accountability, accuracy

The rules of criminal procedure require firsthand accountability for allegations of a
crime. T.C.A. § 40-6-203, informants; examination, states the following:

(a) Upon information made to any magistrate of the commission of a public
offense, the magistrate shall examine, on oath, the affiant or affiants,
reduce the examination to writing, and cause the examination to be signed
by the person making it.

§ 40-6-203. Informants; examination (emphasis added)

The following is in the commentary, highlighting the interaction between affiant
complainant and the magistrate. 3.1 Tennessee Rule of Criminal Procedure 3 note says

the magistrate is not a mere paper pusher.

It is important that any clerk issuing an arrest warrant know and fully
appreciate the legal significance of the fact that it is a judicial function
which is being performed. The validity of the warrant depends upon the
making of a probable cause determination; a warrant must never be
issued as a mere ministerial act done simply upon application.

See also Tenn. Code Ann. § 40-6-205(a); Tenn. Rules Crim.P 3 & 4.
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Instances of abuse

.

The false imprisonment and false arrest of Michael James, case Nos. 1802593 and
1802594. General sessions judge Gerald Webb dismissed the case based on Mr.
James’ brief of the county’s rejection of the sworn first-hand complainant rule.
Two teen girls in a stolen auto, meeting Mr. James late at night on a city street,
called 911 with accusation that he threatened them by waving a pistol out his car
window. They crash their car into a building. Witness Mr. James calls police and
waits for officers to arrive. They arrest him and take him to you, Mrs. Miller, the
magistrate on duty, and charge him with two counts of felony assault. You release
Mr. James on his own recognizance. Neither girl is willing to swear out a
statement to create a crime. The officer, Lance Hughes, affects an arrest as a third
party having no facts and no corpus delecti. Aggrieved Mr. James, victim of false
imprisonment and false arrest, is suing Hughes and the city seeking damages.

Shameca Burt is in Silverdale detention center over the Christmas and New Year’s
holidays on an arrest warrant obtained on behalf of Tractor Supply Signal
Mountain. Mrs. Burt, who’s in the pallet recycling and refurbishing business, is
accused of theft of five discarded pallets outside the fenced-in
goods-for-sale-outdoors area, a stack near the dumpster she takes per an
established routine. An employee calls police, who hears a claim of theft. The city
police officer — not the employee connected with the victimized business — goes
to a magistrate and obtains a warrant by swearing it out, according to my
information and belief. The officer is a third-person party, not familiar with the
facts, having gotten one side. Mrs. Burt, in court in a traffic infraction, is seized
under the warrant and remains jailed without bond. She has a “probation
violation” hearing before Judge Boyd Patterson Jan. 3, 1:30 p.m. docket.

Donna Robertson, a retired hairdresser, 69, asks me to help her draft an affidavit of
complaint against her apartment building manager. On March 23, 2022, he rapes
her in her bathroom, having gained entry on an inspection of the unit’s drains and
forcing her into an act of fellatio in her bathroom. I phone you asking how to
proceed. She is directed to bring her 37-point affidavit to a city police officer. I
witness this encounter with Mrs. Robertson and a young policewoman whose
evaluation of the facts controls. No action is taken.
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Argument

Prohibiting the operation of law lowers the quality of criminal cases. Hamilton County’s
courts get less reliable charges than if the law were obeyed, and are less able to be free
from injustice and wrongdoing. You thwart the duty of the fact witness or victim to swear
before God, and under the menace of the felony perjury law, to recount his narrative of

being a crime victim.

You prohibit evidence-based warrants, and you institutionalize and require hearsay

only-based warrants.

Except for the case of rape, the examples I cite are manifest injuries to state victims, to
pcople whose due process rights are overridden by policy.

In “he said-she said” cases where officers are not witnesses, it is essential that no one be
arrested and no one charged until after a sworn complaint is made. In Mr. James’ case,
the officer should not have touched him until after getting the warrant by one of the gitls
sworn. The officer would then have had to track down Mr. James to serve the warrant,
perhaps calling him by phone to ask this good citizen to meet him at the jail for service.
Without a swearing there is no case whatsoever, as he points out in his filings.

Your protocol, Mrs. Miller, is a short-cut and expediency that perpetuates injustice and

harm.

[ request from you copies of legal briefs, rulings, analyses or resolutions that authorize
what you are doing in office as chief magistrate.

[ await your response and authorities in response to this analysis that you invited me to
send you in our phone call Dec. 18.

Respectfully yours,

David Jonathan Tulis
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lis <davidtuliseditor@gmail.com>

M Gmail David

Magistrate Miller grievance — to all commission members
2 messages

David Tulis <davidtuliseditor@gmail.com> Fri, Mar 1, 2024 at 3:48 PM
To: district10@hamiltontn.gov

Dear Sir,

Chief magistrate Lorrie Miller is breaching state law in a policy regarding arrest warrants.

She operates an illegal arrest warrant system in which first-hand fact witnesses and crime
victims are not allowed to swear out an arrest warrant before her or either of the three other

magistrates.

She says only officers or deputies may swear out the arrest warrant before a magistrate.
She explains that this method “avoids problems” created when fact witnesses and victims
go before a magistrate to testify and to seek an arrest warrant. The law requires the
magistrate to conduct an examination of any party demanding an arrest warrant, whether
officer, deputy or citizen. The examination process weeds out illegal, improper, perjured,
malicious, capricious demands that don’t deserve judicial favor.

Criminal procedure requires the best presentation of facts before an arrest warrant issues.
That means that fact withesses and victims must swear out the warrant after the grievance
has been reduced to writing. Her policy has second-hand officer-created warrants. Fact
witnesses are ignored as the source of the arrest warrant. Officer testimony is the basis

instead.

On Dec. 26, 2023, | sent Mrs. Miller the attached letter, at her request. | followed up by
requesting a meeting. | demanded also she supply me with authorities for her custom and

usage. Both are denied.

| moved to stop this continuing harm in covering the story of Shameca Burt, a
businesswoman in the pallet recycling business confined 108 days in Silverdale under this

bogus system.

Criminal court judges Boyd Patterson and Barry Steelman have reviewed the attached
magistrate letter. In open court Judge Patterson says a judicial fix of this problem must



await a court case in which this issue is part of the pleadings. That depends on an attorney
bringing it up, which might be years out.

These are continuing harms | ask you to consider following Mrs. Miller’s presentation at the
county commission Wednesday.

| have reported on the problem extensively at 96.9 FM and NoogaRadio Network and on
TNtrafficticket.us and at Davidtulis.substack.com.

Respectfully yours,
David Tulis

CC Lorrie Miller loriem « hamiliontn.gov

David Tulis

NoogaRadio 96.9 FM

Your USA Radio News affiliate
(423) 316-2680 c

David Tulis

96.9 FM
NoogaRadio

(423) 316-2680
Davidtuliseditor@gmail.com

| =

=n WARRANTS Lorrie Miller protocol on swearing warrant.pdf
411K

David Tulis <davidtuliseditor@gmail.com> Fri, Mar 1, 2024 at 3.55 PM
To: "Miller, Lorrie” <LorrieM@hamiltontn.gov>

[Quoted text hidden]

WARRANTS Lorrie Miller protocol on swearing warrant.pdf
pe 411K
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Ex hbit S
David Tulis <davidtuliseditor@gmail.com>

M Gmail

Tulis inquiry regarding Lorrie Miller arrest warrant protocol
5 messages

David Tulis (via Google Docs) Tue, Dec 26, 2023 at 2:10
<davidtuliseditor@gmail.com> PM
Reply-To: David Tulis <davidtuliseditor@gmail.com>

To: davidtuliseditor@gmail.com

Cc: lorriem@hamiltontn.gov

David Tulis attached a document

. David Tulis (davidtuliseditor@gmail.com) has attached the following document:

Dear Lorrie, here is my inquiry regarding the county's arrest warrant procedures |

would like an on-air interview about these concerns of abrogation of constitutional

rights and statute

In getting this email together, | may have accidently sent misfires your way Please

ignore earlier versions if they did indeed escape me
Respectfully yours,

David

B WARRANTS Lorrie Miller protocols on swearing warrant

This is a courtesy cooy of an email for your record only !t's not the same email Goo |em
your collaborators received Click here to learn more g

a WARRANTS Lorrie Miller protocols on swearing warrant.pdf
169K



David Tulis <davidtuliseditor@gmail.com> Fri, Jan 5, 2024 at 10:48 AM
To: David Tulis <davidtuliseditor@gmail.com>

Dear Lorrie, | request a meeting to discuss my review of arrest warrant requirements.
Please let me know what day works for you. Might it be better to wait on a visit until after
you supply me your authorities, and | have time to study them?

Please advise what works best for you.

Respectfully yours,

David

On Tue, Dec 26, 2023 at 2:10 PM David Tulis (via Google Docs)
<davidtuliseditor@gmail. com> wrote:

David Tulis attached a document

. David Tulis (davidtuliseditor@gmail.com) has attached the fotlowing document:

Dear Lorrie her21s my inquiry regarding the county's arrest warrant procedures

would like an on-air interview about these concerns of abrogation of constitutional

rights and statute

In getting this email together, | may have accidently sent misfires your way Please

ignare earlier versions if they did indeed escape me
Respectfully yours.

David

E WARRANTS Lorrie Miller protocols on swearing warrant

This 1s a courtesy copy of an ematil for your record only It's not the same email Goo le u
your collaborators received Click here to learn more g



David Tulis

NoogaRadio 96.9 FM

Your USA Radio News affiliate
(423) 316-2680 c

David Tulis <davidtuliseditor@gmail.com> Fri, Jan 5, 2024 at 10:49 AM
To: "Miller, Lorrie™ <LorrieM@hamiltontn.gov>

Dear Lorrie, | request a meeting to discuss my review of arrest warrant requirements.
Please let me know what day works for you. Might it be better to wait on a visit until after
you supply me your authorities, and | have time to study them?

Please advise what works best for you.

Respectfully yours,

David

On Tue, Dec 26, 2023 at 2:10 PM David Tulis (via Google Docs)
<davidtuliseditor@gmail.com> wrote:

David Tulis attached a document

a David Tulis (davidtuliseditor@gmail.com) has attached the following document:

Dear Lorrie, here is my inquiry regarding the county's arrest warrant procedures |

would like an on-air interview about these concerns of abrogation of constitutional

rights and statute

In getting this email together | may have accidently sent misfires your way Please

ignare earlier versions if they did indeed escape me
Respectfully yours

David
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Tamela Grace
Massengale, left,
and Shameca Burt
are victim of errant
arrest policy in
Hamilton County,
with Mrs. Burt
illicitly held in
Silverdale jail 108
days on account of
being accused by a
store employee of
theft without that
man being required
to testify and swear
out a complaint.




TRANSCRIPT: Judge threatens police victim

‘next friend' as case defies illegal arrest
warrants

Victims seized, jailed on hearsay-only warrants, with judicial commissioner
effectively refusing to get sworn statements

DAVID TULIS
© MAY 14, 2024

o D O Share
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Left photo, county magistrate Lorrie Miller appears at a county
commission meeting near to one of her false arrest victims, truck driver
Michael James of “911 call from hell” fame; center top, Tamela Greace
Massengale, focus of a criminal proceeding ignited by an illegal (and
erroneous) arrest warrant; bottom photo, Chattanooga cop Brandi Siler
who makes no investigation but swears out an arrest warrant of Mrs.
Massengale; right photo, Shameca Burt, jailed 108 days under Lorrie
Miller’s illegal arrest warrant protocols and due at least F$5 million in
actual and punitive damages once an attorney files her 42 U.S.C. 1983
against Hamilton County and magistrate Lorrie Miller in U.S. district
court. (Photos TV III (Siler), David Tulis)



CHATTANOOGA, Tenn., Monday, April 29, 2024 — A criminal court proceeding today
in general sessions court of Hamilton County reflects the lawless consequence of a
county magistrate who forbids lawful arrest warrants and allows warrants to be sworn
only by cops and deputies, reputed and generally known to be the county's most honest

and accountable citizens.

To halt this longstanding criminality by government officials I file "Affidavit and

remonstrance in re Tamela Grace Massengale false imprisonment & false affest; Petition

for writ of certiorari” in the county’s criminal court in service of a policy victim.

David Tulis & TNtrafficticket is a reader-
supported publication. To receive new posts
and support my work, consider becoming a

free or paid subscriber.

The petition would remove the case from Judge Larry Ables’ court and give a criminal
court of record authority to command Mrs. Miller to obey state law and require fact
witnesses and crime victims to swear out arrest warrants. Her illegal policy creates
bogus criminal cases, including that against Shameca Burt, behind bars at Silverdale jail

108 days on account of Mrs. Miller's requiring only hearsay arrest warrants, unsworn

by alleged victims.

Judge Ables defends the closed union shop that is the Hamilton County bar association
and the cartels of lawyers and attorneys who privatize the law and run a barratry system
that generates rows of crime victims, prolonged criminal proceedings and civil litigation

for their financial security, profit, personal estates and heirs.

Mrs. Massengale’s case hints that all parties in the county’s judicial-industrial complex
ought to come together to halt continuing harm against the citizenry, or to allow the
people to overthrow systems churning uncorrected for years, so that under Tenn. const.

art. 1 sect. 1 the people might restore public justice for God's glory.
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Steve Smith, elected public defender

Public defender Steve Smith says the Miller policy is 20 years old and came about
because private citizens swore false arrest warrants on each other. Swearing falsely in a

public proceeding is felony perjury, enforcement of which law prevents false statements

leading to false arrest.

TRANSCRIPT

Judge Larry Ables All right, we are here in the matters of Tamela Massengale, case
numbers 1941912 and 1941913. ** Miss Massengale earlier was asked to leave the
courtroom and sit outside because she was a little disruptive earlier, probably because
she doesn't understand what happens in court. So now she understands what's going

on.

I'm a little confused. I've asked the District Attorney General to have a representative

here. So what is it that's going on with this case today?
Tamela Grace Massengale May I speak now?

Judge Ables Yes.

©),



Mrs. Massengale I would like the court to recognize David Tulis as my next friend and
counsel. By appointing him, I'm exercising my rights to appoint anyone of my choice for
counsel. David is not an attorney. Nor has he ever claimed to be an attorney. David is
just my next friend. To define next friend *** David is someone that I trust. David is
someone that has knowledge of my case. David is someone that is much more
knowledgeable in the law than I am. He is somebody that I look to for his opinion,
somebody that I look to for support, and somebody that I trust. I also appoint David to
speak for me on my behalf when needed. The court's recognition of David's status as my
next friend must come first. If David is not recognized by this court as my next friend
and I am denied this constitutional right and I feel that this court is not properly set and

I will not be able to proceed. Thank you, your honor.

Judge Ables *** I wanna give you a copy of the unlawful practice of law. That's
Tennessee Code Annotated 23-3-103. There's a copy for you and there's a copy for Mr.
Tulis. And I think that it's very important, more for Mr. Tulis's sake than for your sake
that he [be] very familiar with that statute because I'm gonna ask the district attorney to

review this and see where we're at as far as Mr. Tulis's practicing law.

The Supreme Court has defined the practice of law as any service rendered involving
legal knowledge or legal advice, whether a representation, counsel or advocacy in or out
of court rendered in respect to the rights, duties, obligations, liabilities of business
relations, or one requiring the services. The judiciary has passed these rules and laws to
protect the public and they protect the public from the incompetent, the untrained and
the unscrupulous in the practice of law. So we have laws to protect people from being
represented by someone who may be very intelligent but not be trained as an attorney
and therefore not be familiar with all the rights and regulations that are accompanied
with that. And so it becomes a little bit troublesome when a nonlawyer is - is here and
asking to represent somebody. In fact, I think that it's contrary to both the laws of the
state of Tennessee. It's also contrary to the public interest of Tennessee. So, Mr. Tulis

has his hand raised and you are happily - I - I would like to hear what you would like to

say.

David Tulis Thank you, Judge Ables. I appreciate the reference to the statute that is
the authority in this whole license practice of law problem area for the judiciary. It’s a
clear problem. But as Miss Grace indicated that I am here as a Christian looking to give@



mercy to her. I'm not in breach of this UPL statute which I carefully looked at. And the
definitions make clear, Judge Ables, that there has to be “valuable consideration.” In
fact, that phrase is in the definitions three times. “Valuable consideration” in the “law
business” - which I do not conduct - of advising and counseling, drawing papers on law.
This is in [sect.] 101 - representative capacity, which I don't have. I do not represent her.

As her next friend, she is here and I'm kind of behind her -

Judge Ables - That - that is of little legal consequence. You are standing here. You are
now addressing the court on her behalf. So hiding behind her is going to be akin to

representing her.

Tulis - Well, sir, may I respond?

Massengale filing seeks to end magistrate
abuse

Judge Ables Sure.

Tulis I'm not speaking on her behalf, Sir. I'm speaking with her. And that is under
Article One, Section 23, the constitution, which is the right to assemble together. I'm
assembling with Miss Grace “for the common good, [reading] to instruct their
representatives and to apply to those invested with the power of government for address
agreements by address or remonstrance.” My filing, copied to you, sir, in this court for
remonstrance of the arrest warrant breach that is endemic in our county, I'm here with
her. I'm not in her place. I do not represent her. She makes all decisions. ** This

morning she had me - she had me draft for her a motion to quash, which we
Mrs. Massengale - Have it right here.

Judge Ables I have several pieces of paper here and several motions that all appear to be

legal in nature.

Mrs. Massengale Can I hand this to the DA, sir, your honor?

G,



Judge Ables Yes, ma'am. *** She certainly on her own can hand that to you. But the fact
that these documents have been drafted apparently and signed, respectfully, submitted,
by David Jonathan Tulis, is quite concerning to the court because - you may not be
calling yourself her attorney. You may not be representing that you're her attorney. But
if you are acting in that capacity, then it creates the appearance that you are representing

her. And what is the - what is the unlawful practice of law?

You know, what is it that we're supposed to look at? So the appropriate standard is
whether a particular action constitutes the practice of law. What is that standard? And I
believe that the standard is whether the act in question requires the professional
judgment of a lawyer and filing petitions such as a notice of petition, a writ of
[certiorari]. Affidavit - all the paperwork that's been filed, I'm fearful that we are not just
right up to the line of what's the practice of law is, but that we have in fact possibly

crossed that line.

LISTEN to judge berate disabled woman'’s
next friend as likely criminal

And so, my concern is, Mr. Tulis, that though you are representing yourself as a
Christian, as the next friend, that you can't cloak yourself in the King's language and
expect that there's any sort of protection for you based on common law. Do you
understand what I'm saying? What I'm suggesting is that your continued - your
continued actions on behalf of Miss Massengale may subject you to legal consequences

and that's what my concern is.
So, you can certainly react,

Tulis Judge Ables, I appreciate your concern that I'm entering misdemeanor Class A
territory by serving in Christian capacity this woman and remonstrating with her. I

appreciate that. You don't want me to be in trouble.

Clearly the DAs have in this room right now all the evidence to bring indictment against
me for the unlawful - the unapproved, the unauthorized practice of law. They could do

that. They've got paperwork to prove it. They've got me being here standing in front of



you. Court clerk Vince Dean says records are made by the court of all preliminary

hearings which this is - either the preliminary hearing or show cause hearing.
My response is this, sir.

Taking your counsel to [heart] is that I'm not representing Miss Grace. She has the right
under the constitution to have the next friend. There is such a thing, sir. There is such a
thing. [Responding to judge’s roared-out claim at beginning of court that next friend
“does not exist”] Art. 1, sect. 9, says she has a right to be heard by herself and her
counsel. The 6th Amendment says the defendant has the right to assistance of counsel

for his defense. Of course —
Judge Ables You're not a counsel.
Tulis You've read Gideon versus Wainwright.

Judge Ables MmHmm.

*kk

[T cite Tenn. const. Art 1, sect. 9 that “in all criminal prosecutions, the accused hath the
right to be heard by himself and his counsel; “ and the federal 6th amendment that “[T]n
all criminal prosecutions, the accused shall enjoy the right to *** have the Assistance of

Counsel for his defence.”

[The supreme court case says “The right to counsel of choice, however, commands not
that a trial be fair, but that a particular guarantee of fairness be provided —to wit, that
the accused be defended by the counsel he believes to be best.” U.S. v. Gonzalez-Lopez - 126
S.Ct. 2557 Supreme Court of the United States

[I mention the famous 1963 case Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9
L.Ed.2d 799 (1963). An accused has the right to counsel even if state has to pay for it via

14th amendment.

[I quote Wheat v. United States, 486 U.S. 153 (1988), “Thus, while the right to select and be
represented by one's preferred attorney is comprehended by the Sixth Amendment, the

essential aim of the Amendment is to guarantee an effective advocate for each criminal @



defendant rather than to ensure that a defendant will inexorably be represented by the lawyer

whom he prefers.”]

s

Larry Ables, here at a judge election political event, denies a criminal
defendant her right to counsel and imposes on her an overworked
taxpayer-funded lawyer who later motions that her filings be dismissed.
(Photo Larry Ables)

Tulis Miss Grace has a right is not just to have a lawyer of her choice, but to choose
someone to speak with her and to draft documents in her service. I mean, I'm her
mouthpiece, as she indicated. I'm not representing her. I'm not giving her orders. I'm

not commanding her to do anything. I'm just serving her as a Christian mercy. And so



while it might be at the line of the misdemeanor statute of 23-3-103, I haven’t crossed it

because I’'m not in business.

Judge Ables - OK, but here is your business your business is what? You’re an
investigative journalist, correct? And so what sort of benefit do you gain from coming to
court and representing Miss Massengale? One could argue that you get a monetary
interest because I'm sure this will be posted on your webpage and on your radio show
and that you will then therefore generate income based on your representation of Miss
Massengale. Unless you don't intend to ever speak of this matter in public or if you don't

plan on promoting it on your radio program.
Tulis That’s not what the statute says.

Judge Ables But you brought up the point. You said I'm not getting any sort of benefit

from this. That was basically one of your arguments was.
Tulis I said I'm not receiving valuable consideration.

Judge Ables You are receiving valuable consideration. *™* How is it not valuable
consideration for you, whose livelihood is based on your radio program and your
interviews and your content? It's all content driven. How are you not benefiting when

Miss Massengale is one of the parties you are promoting through your enterprise?

Tulis - and writing about the speaking about. That's just a very good question. And let
me say this, though. No. 1. Nothing that I do in radio or as a writer has any monetary
benefit. That is all nonprofit. I have not been paid in radio for years. I have not received
a paycheck. I don't receive a paycheck. It is all, in the end - it is a kind of prophetic
Exekiel-type calling that I have in radio. So whether I get an ad, a new ad, because
someone likes my interviews - I don't get the money. Because it goes to pay the
operations of my business. I do own half of a radio station, but that's not where my
living is from. And no matter how often I write about her, that's not gonna increase

revenue at all. But again, sir, that question is beside the point.

Judge Ables But you brought it up. You brought it up saying in your Christian capacity
that that you're just here — and I'm not — I'm not suggesting that you don't, that that
isn't part of what's motivating you. But when you bring that up, the first thing that



comes to my mind is: This is your whole being. I mean, this is what you're involved in.
So even if it weren't a monetary gain, would there be a gain for you, perhaps your ego?
I don't know. But to state that there would be nothing that you gain from this, I don't

think would be an accurate statement.

Tulis Well, sir, I believe that this line of questioning is, if I might suggest, improper, and

a little lawyering from the bench. Should not the DA's office -

Judge Ables Oh! Oh! I'm going to have the District Attorney follow up on this because
of the concern. But you raised the concern, so I'm not lawyering from the bench. You
stated these facts. That's why I asked you, you know, to present what you wanted to
present. I've only reacted to what you've presented to me. I want to tell you this, Mr.
Tulis. I'm fearful that what you are doing is the unlawful practice of law. And when you
refer to counsel, sure, there’s a common understanding of the word counsel. And then
counsel as regard to legal representation is completely different. And I believe that the
statute and the legislature and the judiciary of the state of Tennessee protect the public
from just this type of occurrence. Now, when people have next friend, yeah, it often
happens. Typically it happens with a minor child or it happens when somebody is
deceased, that something's filed as next friend. I'm not familiar of any cases where we
have next friend representing somebody, or counseling them outside of what would be
considered as a legal representation. And if you have some information like that I

would be happy for you to provide that to me.

But what we're gonna do today is the following: I'm going to ask Miss Massengale if she
wants an attorney. I am not going to allow you to stand up here and serve in what I feel -
this court is ruling - is an attorney capacity. If she wants to have an attorney, that is fine,

we can address that. But she has to make that determination.

So, Mrs. Massengale, do you want to be represented by counsel or do you plan on
representing yourself - knowing that I'm not going to let Mr. Tulis as your next friend,

stand and whisper in your ear while you're here?



Magistrate Lorrie Miller appears before Hamilton County commission to

ask for more money and another magistrate to staff "uncovered" hours at
the jail. I am demanding the county commission reduce taxpayer liability
exposure by forcing her to halt the county’s illegal hearsay-only arrest
warrants procedure. (Photo David Tulis)

Mrs. Massengale Your honor, I think I would like to exercise my right to represent

myself.

Judge Ables Well, here's what I'm going to do. I'm going to appoint the public defender
to represent you as armchair counsel because you are not an attorney and I'm fearful
that you don't appreciate or understand the importance of having representation.
[Armchair counsel does not “represent” a client, but advises.] And I'm afraid that you
have been told some things that may or may not be accurate with your case by your next
friend, Mr. Tulis, and I don't know what kind of conversation you all’ve had, and I'm not
suggesting that — that — that — well, I am suggesting that there is definitely some
smoke here and some problems with what has already been presented to the court in the

form of multiple notices and legal filings which appear to be *** legal in nature. So that's

what I'm going to do.

(W



Judge Ables *** I do that because you did not get picked up on two different charges.
You've only been arrested one time. All right, so is there anybody here on Miss
Massengale's case? Not right now, all right. So what we're gonna do is we're gonna get

a court date for Siler, badge 1156, in here.

Just have a seat, Mr. Tulis. When we're done, you can come back and get your telephone,
sir, I mean, you are representing her whether you want to claim to be next friend or
whatever. You are really creating some issues for you and I just want you to be aware of
that. So, so so that none of that's going on in my presence, I'm gonna ask you to sit
down. Nothing's going to happen to her. She has counsel. She's been represented now by
the public defender’s office if she has any questions, she can ask them. If they want to
confer with her and you all want to confer outside, then there's a possibility that you can

do that. But I'm not gonna allow you to stand here and whisper in her ear.

[Rather than holding a show cause hearing to hear cop and victim show cause, the judge
asks if the moving party is present - it is not. So he sets a future date. I speak in whisper

to Mrs. Massengale, and an ADA objects.]
Tulis Does she have a right to accept or reject?
Judge Ables Accept or reject what?

Tulis Counsel.

Definitions in UPL statute

"Law business" means the advising or counseling for valuable consideration of any
person as to any secular law, the drawing or the procuring of or assisting in the
drawing for valuable consideration of any paper, document or instrument affecting
or relating to secular rights, the doing of any act for valuable consideration in a
representative capacity, obtaining or tending to secure for any person any property or
property rights whatsoever, or the soliciting of clients directly or indirectly to

provide such services;

khkk
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(3) "Practice of law" means the appearance as an advocate in a representative
capacity or the drawing of papers, pleadings or documents or the performance of any
act in such capacity in connection with proceedings pending or prospective before
any court, commissioner, referee or any body, board, committee or commission
constituted by law or having authority to settle controversies, or the soliciting of

clients directly or indirectly to provide such services.

Tenn. Code Ann. § 23-3-101. Definitions (emphasis added)
Judge Ables No. I've appointed counsel for her.
Tulis She does not have the liberty to choose?

Judge Ables She has a liberty to choose to disregard what her attorney tells her, and
perhaps she could take on whatever advice you give her. But she will have armchair
counsel moving forward. She can represent herself or she can let the public defender
represent her, but you are not representing her and you are not going to stand here and
whisper in her ear. She has an attorney. If, after consulting with her attorney, she
decides that she wants to continue to represent herself, she can come back to court and
represent herself. You will not be involved in that representation other than you can
discuss things with her after court. You can discuss things with her before court. You
will not be filing any briefs. You will not be filing anything. At least I hope that you
aren't doing that, for that may be used against you if you were charged with practicing

law without a license, which, as I've warned you about, I feel that you are in fact doing.
But we're not here for that.

We're only here for the matters Miss Massengale has pending, so to preserve her rights,
I'm appointing an attorney. If she does not want to take her attorney's advice, she

doesn't have to. Her attorney will still stay on the record.

Tulis I object.

Judge Ables You object? Object?
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Judge Ables You don't have any grounds to object. [Voice rising] What? How would you
object as and what standing would you have to object to anything this court does in the

matters of Miss Masingale?

Tulis Your Honor, Miss Massengale cannot be denied by your honor of her

constitutional right to have counsel of her choice to have that person —
Judge Ables You are not counsel. You are not acounsel. Sorry. You are not, yes. just sit

Grace Massengale [to Tulis] *** I would like you to respect the judge and please sit

down.

Judge Ables Thank you. Thank you, ma’am. Miss Mssengale is June 10th a date that
works for you? *** You have an absolute right to represent yourself. ** I believe Mr. Tulis
has some real issues with the actions that he's taken in this particular case, but that's
not for me to look at more determined. That's for the district attorney general's office to
review. I gave you a copy of the statute about the unlawful practice of law, and I think if

you read through there, you will read some things that that sound awfully close to what

has been done already.

So, so now you have an attorney and she's gonna talk to you and if you have some
questions, she will answer those questions. If there's something you need guidance from
the court, she will come and ask me if there's something that we need to do. And then

we're going to pick this court date of June 10th. I'm going to excuse you to go outside

and meet with your attorney.

If there's anything that we need to address today, I know that there's several motions
that have been filed, I think your attorney needs to look at those because frankly the fact
that they've been filed, I don't know that there there's a writ in here which you know

trying to get this removed from a lower court to a higher court and it mentions the

magistrates.

Magistrates are not a separate court system. The magistrate is created by the county
commission to increase the - to decrease - the amount of time somebody's in custody. I
mean, it's not separate and apart from general sessions court. They are an arm of

general sessions court. So I'm going to give all the paperwork I have received on this to

(9



your attorney and she's going to review it and then we're gonna come back 6/10/24 and if
we have anything else we need to address today, we can certainly come back and address
that. The district attorney also hasn't had an opportunity, I believe, I don't believe to
review all these matters [the DA’s office was served all filings] and so everybody will
have a chance to catch up and see where we're at to this point. [He assumes I didn’t
properly serve all the parties. In giving over his file, he has no record to review in an

extremely important case.]

Journalist demands court overturn
wicked false arrest system
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IN THE CRIMINAL COURT OF HAMILTON COUNTY, TENNESSEE

STATE OF TENNESSEE,

Plaintiff, SECOND DIVISION

vs.
NO(s). 317323

TAMELA GRACE MASSENGALE,

St Nt St Nt Nt N St g et

Defendant.

ORDER OF DISMISSAL AS TO PETITION FOR WRIT OF CERTIORARI

This matter is before the Court following the filing of a document entitled Affidavit and
remonstrance in re Tamela Grace Massengale false imprisonment & false arrest; Petition for Writ
of Certiorari filed by David Tulis on April 29, 2024. As noted in the petition and accompanying
affidavit, Mr. Tulis is not a licensed attorney, but has filed this petition as “next friend” of Ms.
Massengale. The Petition specifically requests that this Court “lift the criminal case pending in
general sessions, take jurisdiction over the substance of the case, and ministerially dismiss it as a
nuflity and void because of violations of due process.”

Defendant was arrested on March 27, 2024 for theft under $500; theft of property;
harassment; and registration, improper display of plates. Those cases remain pending in the
General Sessions Court for Hamilton County, docket numbers 1941912 — 1941915, The present
petition was filed on April 29, 2024, which is the same day that the office of the Public Defender
was appointed to represent this Defendant.'

Tenn. Const. art. VI, § 10 provides that “[t]he Judges or Justices of the Inferior Courts of
Law and Equity, shall have power in all civil cases, to issue writs of certiorari to remove any
cause or the transcript of the record thercof, from any inferjor jurisdiction, into such court of law,
on sufficient cause, supported by oath or affirmation.” This right was codified in 7.C.A §27-8-
104, and was cited throughout the petition as a statement of jurisdiction.

Although the power to issue writs exists in certain cases, the petition fails to cite any
legal authority for this Court’s consideration of its petition relative to four criminal cases
pending in the General Sessions Court. T.C.A §27-8-101 makes clear that the writ of certiorari
may be granted only when authorized by law. Thereafter, Title 27 of the Tennessee Code
Annotated only confers authority to the circuit and chancery courts in civil matters, and does not
specifically authorize the removal of a matter from the general sessions court in criminal cases.

! Counsel for the Defendant has now filed a Motion to Strike Affidavit and Remonstrance in re Tamela Grace
Massengale False Imprisonment and False Arrest: Petition for Writ of Certiorari, which the Court has taken under

advisement
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Accordingly, the Court does not have jurisdiction to consider the petition filed on Ms.
Massengale’s behalf.

The Court also finds that there is a separate issue in this matter related to standing. The
doctrine of standing is used to determine whether a particular plaintiff is entitled to judicial
relief. Knierim v. Leatherwood, 542 S.W.2d 806, 808 (Tenn. 1976); Garrison v. Stamps, 109
S.W.3d 374, 377 (Tenn. Ct. App. 2003). In order for standing to exist, the Court must make a
finding that the plaintiff has alleged a sufficiently personal stake in the outcome of the litigation
to warrant a judicial resolution of the dispute. SunTrust Bank v. Johnson, 46 S.W.3d 216, 222
(Tenn. Ct. App. 2000).

To establish standing, a plaintiff must show (1) that it has sustained a distinct and
palpable injury, (2) that the injury was caused by the challenged conduct; and (3) that the injury
is one that can be addressed by a remedy that the court is empowered to give. City of
Chattanooga v. Davis, 54 S.W.3d 248, 280 (Tenn. 2001). To be clear, the focus in a standing
analysis focuses on the party, not the merits of the underlying claim.

In the present case, Mr. Tulis has brought this action as “next friend” of Ms. Massengale,
and attached an affidavit whereby the Defendant named him as “next friend.” However, the
Court finds that there is no basis for this Defendant to be appointed a next friend absent some
showing that she is an infant or otherwise incompetent.

The civil code is replete with examples in which a person can be named “next friend” for
an individual who is incapable of proceeding on their own behalf. See T.C.4. §20-12-128;
T.R.C.P. 17.03. In each instance, there must be a showing that the injured party has been
adjudicated incompetent or is an infant, as well as a Court order naming the next friend or
guardian who can act on their behalf. It is insufficient for an alleged injured party to simply
name another citizen as next friend to take up legal action on her behalf.

Accordingly, having considered the filings in this matter and the record as a whole, this
Court finds no authority for a circuit court judge remove a criminal proceeding from the
jurisdiction of the general sessions court, and therefore this Court lacks jurisdiction to grant the
relief requested. In addition, the Court finds that Mr. Tulis does not have standing to file a
petition on behalf of any person other than himself. Mr. Tulis has not established a sufficient
personal stake in the outcome of Ms. Massengale’s criminal charges to have standing to file this
action on his own behalf. Likewise, he has not been authorized by this or any other court to act
as her “next friend” for purpose of filing suit. Defendant’s “appointment” of a next friend is
insufficient in the eyes of the law.

Therefore, for the reasons stated herein, the Affidavit and remonstrance in re Tamela
Grace Massengale false imprisonment & false arrest,; Petition for Writ of Certiorari is
respectfully DISMISSED.

2

Filed Electronically by the Second Division on Tuesday, June 4, 2024



It is so ordered.

Enter. M}f M (D’]« e

AMANDA B. DUNN, Judge
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EXHIBIT

State of Tennessee

Office of the District Attorney General
11th Judicial District

Coty G. Wamp Hamilton County Courts Building, Third Floor Telephone
District Attorney General 600 Market Street @ Chattancoga, Tennessee 37402 (423) 209-7400

May 6, 2024

David Tulis

10520 Brickhill Lane
Soddy Daisy, Tennessee
37379

Attention: David Tulis

This letter serves as a notice and warning from the Hamilton County District Attorney’s Office
regarding your unauthorized practice of law in case no(s). 1941912 and 1941913 in the General

Sessions Court of Hamilton County, Tennessee.

Currently, the District Attorney’s Office does not plan on charging you with the unauthorized

practice of law under Tenn. Code Ann. § 23-3-103 for the filing of your “Notice of petition for
petition for writ of certiorari.” However, future violations of this statute on your part will lead
to criminal charges under this section and any other applicable sections of the Tennessee Code

Annotated.

To ensure your understanding, attached to this letter is a brief memorandum of law regarding the
practice of law and your claimed “next friend” status.

Please take the time to review this memorandum.

Sincerely,

Coty G. Wamp
District Attorney General



State of Tennessee

Office of the District Attorney General
11th Judicial District

Coty G. Wamp Hamilton County Courts Building, Third Floor Telephone
District Attorney General 600 Market Street ® Chattanooga, Tennessee 37402 (423) 209-7400

Memorandum of Law Re: Unauthorized Practice of Law

The practice of law without having been duly licensed by the Tennessee Bar Association is made
illegal by Tenn. Code Ann. § 23-3-103. The relevant parts of this law state:

(a) No person shall engage in the practice of law or do law business, or both, as
defined in § 23-3-101, unless the person has been duly licensed and while the
person's license is in full force and effect, nor shall any association or
corporation engage in the practice of the law or do law business, or both.

Tenn. Code Ann. § 23-3-103(a). The “practice of law” is defined as:

the appearance as an advocate in a representative capacity or the drawing of
papers, pleadings or documents or the performance of any act in such capacity in
connection with proceedings pending or prospective before any court,
commissioner, referee or any body, board, committee or commission constituted
by law or having authority to settle controversies, or the soliciting of clients
directly or indirectly to provide such services.

Tenn. Code Ann. § 23-3-101(3). Violation of Tenn. Code Ann. § 23-3-103 is a Class A
Misdemeanor, punishable by up to 11 months and 29 days in jail as well as a civil penalty no

greater than $10,000 per violation.

You have claimed that this statute does not apply to you “because [you] are a journalist and not
making money with a law business or practice, nor am I being paid.”' To address the first issue,
there is no journalistic exception to the unauthorized practice of law statute. Journalists may be

prosecuted for this conduct the same as anyone else.

Second, you claim that you are not operating a law business or practice. This would indeed
indicate that you would not be charged under the “law business” portion of Tenn. Code Ann. §
23-3-103(a). However, if you refer to the above-quoted statutes, you will see that the drawing up
and filing of your “Notice of petition for petition for writ of certiorari” qualifies as “drawing of
papers, pleadings, or documents” on behalf of another individual. Furthermore, you have held
yourself out repeatedly as “representing” Tamela Grace Massengale, which is indicative of your

! https://tntrafficticket.us/2024/05/ministry-update-christian-mercy-labor-under-judge-threat/



State of Tennessee
Office of the District Attorney General
11th Judicial District

Coty G. Wamp Hamilton County Courts Building, Third Floor
District Attorney General 600 Market Street ® Chattanooga, Tennessee 37402 (423) 209-7400

Telephone

unauthorized practice of law. This claim of representation has been witnessed by members of
our office, by the Court, and in writing on your website.

Memorandum of Law Re: “Next Friend” Doctrine

The “Next Friend” doctrine is a rarely asserted doctrine asserted by common law through which
a person who is incapacitated, mentally incompetent, or suffering from another such disability, is
assisted in legal proceedings by the “next friend.” This doctrine is most often asserted during
federal habeas corpus proceedings during which a person may seek a writ of habeas corpus on
behalf of a detainee when the detainee cannot do so themselves. See Whitmore v. Arkansas, 495

U.S. 149, 163-65 (1990).

A “next friend” is not entitled to an automatic presumption of standing. /d at 163. Instead, for a
“next friend” to be granted standing to pursue an action on behalf of another person, there are
two requirements: (1) the “next friend” must provide an adequate explanation — such as
inaccessibility, mental incompetence, or other disability — why the real party in interest cannot
appear on his own behalf to prosecute the action; and (2) the “next friend” must be truly
dedicated to the bet interests of the person on whose behalf he seeks to litigate. /d. at 163-64. It
is also suggested that the “next friend” must have “some significant relationship” with the real
party in interest. /d. at 164. The burden is on the “next friend” to establish the propriety of his

status and to justify it to the court. /d.

Tennessee does recognize the “next friend” doctrine in some contexts. Holton v. State, 201
S.W.3d 626 (Tenn. 2006) (indicating that a “next friend” may pursue a post-conviction relief
claim under narrow circumstances if the “next friend” shows an inmate’s present mental
incapacity”); Reid v. State, 197 S.W.3d 694 (Tenn. 2006) (in which a “next friend” or guardian
ad litem may be appointed to pursue an action of post-conviction relief on behalf of an
incompetent person). In the civil context, the “next friend” doctrine is most commonly asserted
in the context of a minor child’s interests being represented by a parent or close family member.
See Effler v. Purdue Pharma L.P., 614 S.W.3d 681 (Tenn. 2020); Nelson v. Myres, 545 S.W.3d
428 (Tenn. 2018); Wright ex rel. Wright v. Wright, 337 S.W.3d 166 (Tenn. 2011).

? “Now, serving as counsel and next friend of Miss Grace, Judge Ables threatens to harm me under the
UPL law.” https:/tntrafficticket.us/2024/05/ministry-update-christian-mercy-labor-under-judge-threat/.
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Office of the District Attorney General
11th Judicial District
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District Attorney General 600 Market Street ® Chattanooga, Tennessee 37402 (423) 209-7400

The Tennessee Supreme Court has established a standard by which a person may act as a “next
friend” in a criminal law context. The “next friend” must do the following:

First, a "next friend" must provide an adequate explanation — such as
inaccessibility, mental incompetence, or other disability — why the real party in
interest cannot appear on his own behalf to prosecute the action. . . . Second, the
"next friend" must be truly dedicated to the best interests of the person on whose
behalf he seeks to litigate . . ., and it has been further suggested that a "next
friend" must have some significant relationship with the real party in interest.

Reid ex rel. Martiniano v. State, 396 S.W.3d 478, 489 (Tenn. 2013); Holron, 201 S.W.3d at 632
(quoting Whitmore, 495 U.S. at 163-64). Furthermore, the person seeking to be “next friend”
must make a prima facie showing of incompetence of the real party by attaching to their petition
affidavits, depositions, medical reports, or other credible evidence that contain specific factual
allegations showing the petitioner’s incompetence. Holton, 201 S.W.3d at 634. The standard of
showing incompetency for the purpose of determining whether a “next friend” has standing is the
same as the civil competency standard. Reid ex rel. Martiniano, 396 S.W.3d at 489 (using the
civil standard for incompetence espoused in State v. Nix, 40 S.W.3d at 463). The trial court must
hold a hearing on such a petition to determine whether the defendant is incompetent.

Absent full and total fulfillment of these requirements means that a person may not act as a “next
friend” to a defendant in Tennessee.

Your petition skipped several steps in this process. You are not entitled to claim “next friend”
status without going through the proper procedure as established by the Tennessee Supreme

Court.
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with the law. The testator might Pare used tl;el wgri.-;
“home tract,” or “home place,” or “the tfract oh an n
which he resides’™—or words of bOll?ldﬁ.‘l‘j" or other wor
designating more certainly his intention. e
But the will speaks from his dea'th——a_n_d }71e does uto . dy"
the words, my homes‘gead——but- “my -w1fes ilomte; eal a,w
which we think indicates his 1nte-‘nt10n to let 1.19 =
carve out the homestead for bis wife, and that he us

1 1 i nse
the words, “my wife’s homestead” in their technical sense,
J J

1 ‘hich
1 nansi s appurtenances whi
meaning the land, mansion, and its app

the law secures to her. . N
We therefore hold that the chancelior erre;il 1}111 :if

constructiont of this clause of the will, or so muec tb erthe

as undertakes to declare what the testator meant by t
se of the word homestead. o

= In all other respects than as herein 1n_d1cated theld.ecret?c

will be afirmed. The costs will be paid by complaman

out of the trust fund in his hands.

DISSENTING OPINION.

. . 5 "
J.. delivered a dissenting opinion, Saying
e ini s disposes of the
dissent from so much of the opinion as disp
question of homestead.
— e
JOHK W. PUILLIPS v. W. G. LEWIS, TAX COLLECTOR, ETC.

Nashville, January Term, 187 7.

; arkel upreme law of the
N Tt AL LAW. Constitution s > e
* (l:otitisailldrhgxi'stil-uti'onal questions demand grave considera
a ]
o i i i government
itutiona jons in a Tepublican form 0T & .
C({I"fnr::::;n“}\]?\}:a?: ??I;rmmd g'rl:_ive con]sjdﬁr;\.uc;r:tee'fu]:ég c?:;t
like S, € 3 me: T o '
itution state 1s not 10 ghl;
H“:tmt}::: !:ei.:ldou;o:htai; sreat and small matters, 10 e the
mmns 5. B 2

supreme leww of the land. (Pp- 237, 251.)

2. SAME. Freedom guaranteed, and 1imi‘ta,tion_s 1mpos§d. =
.\ : _(-onstimtions. state and federal, embod.;' ':1.& Bg“‘r:jt.‘“g:u:eh_
O tees for freedom of the citizen that ha L'\"ot N
z2':11:511:1:--1::1: out by the experience ol ages‘pgst{h 3 o e
1‘ t thev coptain the limitations whie e p
ut
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imposed upon their official ag:ents as well as upon them-
selves throuzhk their representatives in our legislature,
whieh cannot be disregarded. (P. 237.)

3. BAME. Legislative power unlimited except as forbidden by
the constitution: limitations imposed are imperative, and
aets viclative thereof are void,

1% is true, as an axiom admitted everywhere by the courls of
the Upited States, that the legislature of = state may exer-
cise all legitimate powers apperiadining to the government
of a iree people representing as it does the sovereign will
of such n peaple. except what is expressly or by fair impli-
catien forbidden by the constitution of such state. yet limi-
tations therein imposed must always be held as imperative,
the supreme law of the land, which na legislature ean dis-
regard. If it should he done. then it is the duty of any
or every court in the land to declare such zet void as be-
yond the power of the legislature and in violation of the
embodied will of the people as expressed in their consti-
tution of government. (P. 237.)

4. SAME. Al laws to be constitutionally tested, and if for-
bidden by the constitution, to be held void.

Every act of the legislature. when before our courts for in-
terpreiation or application. must be brought 1o the iest
as to whether its provisions are in accord with the require-
ments of the constitution. If the law be forbidden by that
iustrument, the emactment must be held void, regardless of
all other censiderations. (P. 238.)

5. BAME. Ownership of property cannot be taxed as a privi-
lege. butr the business in which it is used may be taxed as
a privilege.

The legisiature cannot, under our constitution, declare the
simple e¢njoyment, possession. or ovwnership of property of
any kind a privilege, and tax it as such. It may declare the
business. occupation, vocation, calling. pursuit, or trans-
action, by which the property is put o a peculiar use for
a profit 10 be derived from the general publie, a privilege,
and tax it as such, but it cannot tax the ownership itsell
as a privileze. The ownership of the property can only be
taxed according to value. (P. 245.)

6. SAME. Same. Dogs may be taxed as other property. but
the ownership of them cannot be taxed as a privilege.

Dogs are .property, and under the constitutional provision
that “all property shall be taxed according to its value, that
valie to be ascertained in such manner as the legislature
shall direet, so that taxes shall be equal and uniform
throughout the state.” dogs may be taxed as such. if taxed
according to value as other property, but they cannot be
taxed at so much per head for the privilege of keeping
them. regardless of value. A dog is properiy, noitwirth-
standing the fact he is not property of general use. or has
no market value. (Pp. 245. 246.) [In the case of the State v.
Erown. ¢ Bax., 53, 36. it was held that 2 dog, if he have
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it is the
4 1 if of any value, is
ar iz personal property. and any Bt
S t‘:“:ecl)'f ‘im?::en v, See Whestley v. Ha'rnf_, ;1 Sneat:’ 2, 48 ::;
ét'ltl‘.ié?:s’ Rapid Transiy Co. v. Derw. 16, oi)i:' Jf'p_ s
‘S:azlntull v. Ratiroad. 166 T. S.. 698 (L. ed.. L

= SAME. Same. Same. An enactment t:_txn_ag dlilsicfgr the
h b‘:'i-\yi“u.:o'eh;:f keeping iliem is unconstitutional {m;\.i;e‘,e "
* 3 i e lege,
A T:,-o\-.mm: aet deelaring the R?ept‘ni_: ::’f, “_tzn;a :I'u Ezh e
. i ﬁm'ﬂ“l\‘lwr :f‘fT‘ltl:i;;?;:*e;ru11:11-\;';."?11;_3' them. is a }aﬁ
e ]’"m'rg?\‘;:mq‘hil\ of property. or ihe erbr.»rz‘n.:.-.‘ a‘-'
on the si'}11_1.1‘.37?‘_‘3‘"'.;;]](-55 of value, and not a tax upon T_“E’,
itowsu ]J:‘lru"-:;."i: ﬁ-nr profit 1n be derived from the E'l n’: .s“;
;M'ﬁ-l' :-n;,:-eaom\- u.]m!-. n voeation. calling, oF pursnit as 3
public. ©o g2k

. i - BRI Pn
1 is thercfore tinconstitutional and veid. (FY
= iher

pris

b ont 7 [repealed
Citiﬁ and) beld unconstitutiomal: Act 1875, ch. 67 [rep

by act 1877, ch. §].

show one of two objects in
> stﬁi?ﬁ?if Egdgeoih?gef:gg:g object and the other the
AT !

_!ﬁmd'ﬂnf c"f-ll:e:::;t act is “An aet 10 incre.-:zse ':'hc: _rg\'ugjx\;:izi
e & encourage wool growing. ii 1in iy
o s -:md ISI\' the inerease of siate vevenne 32‘1 3 B}
S n?n;f “wool erowing: but fvher:z tl-lua pody. 8t
fﬁ:ﬁi‘i‘ﬁf‘i‘?{’zhows that the leadjn{eh :3:3:;; ;s“ t:oltfr ; e
il 'Ofaq L},\l:l: ‘:;e’inﬁgmt or probabie rc:u;.;t;i;
i _gru“ﬁr_xil of the enactment. the act must bed trentel
e e :f1 1, one in which the legislature inien e e
8 z-eveq‘::.d -(t:l{o taxing power, and not.ﬁsm act 1“.,3“ 230.)
;:jp:;.i?;;ercise‘oi the ﬁolice power of }he :st:; :;1 1}];'5.;c{ i 1&7':'
75. ch. 67 {repe ¥ 375,

Cited and construed: Acts 1875, ¢

ch. 8].

N

13 b o

9. PRIVILEGES. Definition of the term ‘“privilege

’ in the state constitution. ~ S —

e T cqn?ltarrllg‘f}lzrtﬂlg tir;’tr*:e of the adoption o_);.‘

tion of the term “‘pl‘l'\-;l ege” at T e et was G

g cnnstituuon;::l: 1\?';&. I‘Elﬂ:‘ch:;';herciﬁe of an occupahgn a?.:I:

% L‘]m‘l mst-‘n}n};u re.qaire.s a license from some propt.;_.o o

bus:peﬁs._ “’}‘-“‘aw& by a eeneral law, and not f‘lpruelément

g g fl“l;l:ithour'sunh: license.” The essent ﬂﬁ not the

or SnE (.’fli? i;ion is'r)ccupmiou and ‘l_msme?s: :mo ik e

0 ﬂm- ip S iy of property. OT i1S POSSCSSion g e

ey 6 the oceupation. business. Hilr?ul \pposed

o Eai\l'm Qi!; Leing one in which u_pronli 1s“§ﬁ[:'p -

:E)ml‘;er?l-a:?vei:?%‘ its exercise fl;on; ::{;-E g;r;:;am‘gn ersh‘ip o
not a tax on the property itselt.

i, (Pp. 242 243.)
Gited with approval:

? as used

g V.
Mabry v. Tarver. 1 FW:STF:-E:IE g
S 3 Sneed. 121: State v. Schlier, 3 He!s.,_:‘?.qneeﬂ. o
State, 3 € ﬂe_":i 193 [see Hobertson v. Heneger. 5 Seie T
}ialke‘..‘ ; Sfﬂé{m;{' 3 Jlead. 214: Jenkins v. Ewin, 3
Columbia v. st, ©

R e R A e

11. SAME. Actually issued ljc

12

The police power of the siate is a very

Where revenme is the leading

16. SBAME,  Same.  Lesislature

13. SAME. Same.

It seems that it is not an essential {

Pririres v. Lewis. 283

173: Clarke . Montague, 3 Lea, 277; Dun v. Cullen, 13 Lea,
204: Railroad v. Harsis, 15 Piclde, 702].
Cited and construed: Cod

e (1238 and T. & 5.), see. 550: M. &
V. Cede, secs. G604, 617;

Shannon'’s Code. sees. 682, 712,

cannotl declare anything elss
& privileze and tax it as such,
uniformity of taxation.

#% carreet the proposition argued. thar whatever
the Jegirlature shall so decinre i5 a privilere, is to male
the clause of the constitution, providing that *all Properiy
shall be raxed devordis £ 10 its value. that value 1o bhe go.
cerigined In sueh monner as the lerislature shall dirvect,
s0 that taxes shall be equal and uniform threvehour 1he
state” (eonst.. ari. 2. see. i) as conferring o power. or
lintiting or defiving o power in 1he legislature. useless, in-
eperanive. and absurd. If the power conferred to tax in
this mode is only zquiviilent to the will or discretion of the
legisiature, then this clause of the constirurion is praeti-
eally a nullity. ceases 10 be any rule. or to operate ar all
over ihe subject. but only the wilj of the legislative body
would be supreme over ihe question so that in faet any-
thing and al] property could he tuxed exclusively in this
Way, and thus the rule of taxation according to value hae
annulled. This cannot Le the Droper construction of the
said clause under consideration. {Pp. 244, 245.)

vot ineluded in the definition
and desiroy ad valorem and
Ta assume

€nse or tax receipt only evidence

of the grant of the Priviiege, and not an essential feature

of it.

eature of a privilege that
an dctual license be issued to the party. for it is only the

evidence of the grani of the right to follow the occupation
or business; and while the nenal and perhaps universal
incident to such grant. Yel a tax receipt even is or may be
the evidence of the grant; still the thing declared o be =

on or business, the license but the

privilege is the secupari
incident to its engagement, prescribed by statute, assum-
one form or the ciher is

ing, however, that the license in
to be had. (P. 243.)

POLICE POWERS OF THE STATE. Different from i

power, though taxes may tend to repch same end in some
cases,

) 1 different one from ths
taxing power. in its essential principles. though the tax-

ing power. when properly exercised., may indirectly tend
to reach the end sought by the other in some cases. (P. 246

. Privilege and license laws not an exercise
of police powers, when.

object of the privilege ann
Beense laws, though they may. as a mere incident or resul
thereof, 10 some extent. in Some cases. as in that of the
sale of intoxicating liquors, check or prevent the business

it does not follow that because this effect may in soms
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degree follow t it 1 € €n of the la» y DoT that i
tha 5 th d W
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one 1 the ex ¢ olic oOwWer O th tate. P

250, 251.) ’

14, SANE., DBased on certaimn mn-_mms. S

“Th 1i wer of the state is based © uh ipi St e

The police po use hiz own s not to do wrong Snghen
T I dheidual citizen shall S0 enjoy his gwn rights 2¢
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e T L St 28 g s
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oy fas Tﬂ E:md to such reasonable _rt;s:-ure . one
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C ictizswith approval: Commonwealth v, Alger,
85.

i ression.
i in the suppression. Tep
2 be exercised in DPECSROT.
6. s.&a”;égu'\;;gon of dogs, and in other m;m;;e; —
m cercise of the police power of 1 1E' ) Feepios ot
in the e & proper enactment, dtec ?:;ekepl e
ture may. b) per e > -
i limit the num z o
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g i s nforeed b3  Or-0th 2
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Shail b !L . as by forbidding them to be a.1 omf el
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e Sy i in fact, may make
| sigrighes 'f.'qbl - of doing mischief. and, in fact e
i b'Z:n {?Ec? 011" regulation or I‘Eq\llgﬁ‘?lel{; ]:ttuined; =
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s OXFI:CIRE‘Ofdthe:'Ppp. 2-&‘.‘.p 248, 251.) [Our sta.tuﬁ;gﬁ;;f
a%thoritljﬁ?hfltecﬂn-ré See Shanmon's Code. sees. I8
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A. & V. Code, sec. 5428.

e A e

e e

PHriLres v. Lewis, 23

Cited with approval:
593 (6th ed., 70¢ et se

17. SAME. No destruction of property without a previous ad-
Jjudication.

Cooley’s Const. Lim., 572 et seq., 594,
9 T12 et seq., 739-741); 100 Mass., 136.

Execept in the well known cases. recognized at common law,
of great emergencies, such zs the demolition of g house
in a ¢ity to check the progress of a fire, ete., neither dog=

RO Any other propertr shall be destroyed without a

previous adjudication to that effect. In the case of ihe

destruction of any Properiy. with the exeeption stzted, ths

rite of the constitution of our state must he followed,
which is that “no man shall be . deprived of his life.
liverzy, or Broperiy. buir by the judgment of his Deers, or
the Jaw of the lend.™ (Pp. 243, 220, 350,

Cited and construed: Const., art. 1, see. 3 [see art. 1, see. 23,
and art. 11, see. 3],

Cited and disapproved as 1o destruction of
vious auljudication: 100 Mass., 136,

18. SAME. Same.
law™ defined.

The phrase “the law of the land*
is eguivzlent to the phrase -
HOT mean 4 statute passed

dogs without pre-

“The law of the land” and “due process of

* as used in ihe constitntion.
due process of law.,” angd does
for the purpese of working
Wwrong, lor such construction would tender the restriction
absolutely nugatory. and turn this part of the constitution
inlo mere nonsensa, and would bn

T be To say to the legisia-
bure. “You shall not do the wrange

g, unless you choose to do
it:” but the meaning is, that no member of ihe siate shall
be disfrunchised or deprived of any of his righ
ileges, unless the matter shall be adjudged dgainst him upon
trial had according to the course of the commoen law. It
must Dbe aScertained judicially thai he has forfeited his
rights. before he can be deprived of them. It cannot be
doue by mere legislation, but only by adjudication, with the
well known exception mentj !

last syllabus. (Pp. 243, 240. 250.) [See Const., art. 1, see. 8,

and notes. and Henley v. State, 11 Pickle, 657,

Cited with approval: Taylor v. Porter, 4 Hill (N. ¥.). 140;
Sedgw. on Const, and Stat. Law, 475 et seq.

s and priv-

Freenax, J., delivered the opinion of the court:

This suit is brought to recover from the tax collector of
Giles county, two dollars paid as a tax on two dogs, one
by the agreed case is the property of Phillips, the other
is a “stray dog” of no value, which was on the plaintiffs
premises, and harbored by plaintiff. The tax vas paid
under protest, and this suit brought, no doubt, for the

purpose of testing the question of the constitutionality of
the act of the legislature on this subject.

—_—
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The act of the legislature of March 22d, 1875 [Acts
1875, e¢h. 67], is as follows: Section 1. “Th.at- hereafter
the keeping of dogs shall be a privilege, which shall be
taxed as follows: Xvery owner or harborer of a.dog. or
dogs shall pay one dollar on each dog; for the privilege oi
keeping a bitch the awner or harborer of the sal'ne shal
pav « tax of five dollars for each biteh o kept except
;}'»:;\'ml bitches, which shall be taxed as other dogs, to be
r:-»]i(_-c:n_’-d and paid into the trcaswry as other meneys by
the revenue collector.”

Section 2 provides for the enum‘eration anc'l asses'smeflt
by the tax assessor of the dogs and bitches in thenr dis-
tricts at the time he assesses other property, and that the
revenue collector shall collect the taxes so assessed. Each
person is requested to state on oath to the assessor the
number and kind of dogs owned by himself.

The third section of the act makes it a misdemeanor
to fail to pay the taxes so assessed within ten days after
demand made by the tax collector or his deputy, and on
conviction, he is to be fined not less than ﬁv? dollars a.nd
costs for each dog or bitch not paid for, with a proviso
that the party may be relieved from payment of the tax
by immediately killing the dog upon de.mand made for
the tax. These are all the provisions bearing on the ques-
tion before us. -

Tt might seem at first glance that this is a case of small
importance, involving, as it does, but t;he paltry sum of
two dollars, but upon consideration it will be readily seen
that it involves not only large interest to the state, but
also to the people who pay the tax. It is stated by the
attorney-general that an assessment of $26‘t6,000 has been
made on the dogs of the state, from which has already
been derived to the treasury the sum of $120,000. The.se
figures show the gravity of the questions presented in
this aspeet. In addition, the case presents severa% grave

constitutional questions as to the powers of the legislature

ey
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that (to say the least of them) are not of ready solution.
Constitutional questions in a republican form of govern-
ment like ours, always demand grave consideration. Qur
constitutions, state and federal, embody the great guar-
antees for freedom of the citizen that have been wisely
wrought out by the experience of ages past. Not only
this, but they contain the limitations which the people
have imposed upon their official agents, as well as upon
themselves, through their representatives in our legislature,
which cannot be disregarded. It is true as an axiom ad-
mitted everywhere by the courts of the United States, that
the legislature of a state may exercise all legitimate powers
appertaining to the government of a free people, repre-
senting, as it does, the sovereign will of such a people,
except what is expressly, or by fair implication, forbidden
by the constitution of such state, yet limitations therein
imposed must always be held as mmperative, the supreme
law of the land which no legislature can disregard. If it
should be done, then it is the duty of any or every court
in the land to declare such act void as beyond the power
of the legislature, and in violation of the embodied will
of the people, as expressed in their constitution of govern-
ments. With these views of the gravity of the questions
before us, we proceed to their solution.

It is obvious from the sections we have quoted that this
act must be treated as a revenue bill, one in which the
legislature intended and has exercised the taxing power.
The title of the act is, “An act to increase the revenue of
the state, and to encourage wool growing,” thus indicating
so far as this goes, two objects, the leading one, however,
the increase of the revenue of the state, The body of the
act shows the other object was deemed but an incident or
probable result of the leading object of the enactment.
The first section emphatically declares the keeping of dogs
a privilege, and then proceeds to preseribe the amount of
tax to be paid on this privilege, and the money should be



238 PumLips v. LEWIS.

paid into the treasury as other revemue collected by the
revenue collector.

In each of the sections it is spoken of as a tax, and the
mode of payment provided for. It is true the fourth sec-
tion provides for another and different end—that is, the
punishment of persons who knowingly keep sheep-killing
dogs, but this does not and could mot change the entire
character and purpose of the main body of the act. This
being the undoubted character of the law before us, the
(uestion is whether its provisions are in accord with the
requirements of the constitution. If forbidden by that
instrument, the enactment must be held void regardless
of all other considerations. To this test, every act of the
legislature must be brought when it is before our courts
for interpretation or application. .

We need not say that it does not purport to be a tax
on the dog as property, for in that case the rule of the
constitution is plain, that “all property shall be taxed
according to its value, that value to be ascertained in such

manner as the legislature shall direct, so that taxes shall

be equal and uniform throughout the state.” [Const., art.
2, sec. 28.] We have held that a dog was property in our
state, and we must treat the case in this view. [See State
v. Brown, 9 Bax., 53; Wheatley v. Harris, £ Sneed, 468.]
The tax is what it purports to be, a privilege tax—that 1s,
a grant of a right of certain conditions to do what is
otherwise prohibited, and we must decide the question
at present on that aspect of it. :
The language is that hereafter the keeping of dogs shall
be a privilege which shall be taxed as follows, etc. In
this view of the question, the real point presented 1is
whether the simple ownership of property of any kind can
be declared by the legislature a privilege, and taxed as
such, for if it can be done in the case of a dog it may be
done in the case of a horse, or any other species of property-
Tt is clear this is what is done by this statute, except that
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if l{)as even gone further, and
arbor or give shelter to : i i
latter privilege, we take it, iisczfleot]iaa}tnswirl)femse& s
SOI]I:%‘}Z.('D after. But to the main question 2ot be amch
- 1s X - |
. Ei:;ciinz :vhe wo-‘rds, “kee_ping of dogs,” in the statute
vosler: t_ﬁe ’ }?ersh_tp, .efspecm]ly when taken in connec-
i m_é“.ic.i ?]1 u provision making harboring them tax-
Iam;e I. r?.\f: ; cg:mg definitely the purpose of the leeis.
e d_oo‘ ;ha:: : € one case the ownership, in the otTler
premjses_b *We t\xras not owned .but only harbored on the
pren 11_mi_taﬁons-urn t}? the f:onstltution, art. 2, sec. 28, for
b c:in t e taxing power of the legislature as
ooty ::11 :-fli by tjle peo.ple. After providing for uni-
Pt ‘,alui xht.hr_v o1 taxation upon all property, accord-
tu;e s :{. % a.t Vahl(? to be ascertained as the legisla-
bave g Sixe {a; is liz'm'hled: “But the legislature shall
ot e o1 thefel;i]i,miw’ pe(.idlers, and privileges in
heg ¥ irom’ ime to time direct.”
:::ljj ;iiz tcleav.z th.at. this was intended to fix el
- -ﬁ:;ft __dlstmct objects of taxation as well as
e 'Tk.h 1s property, which is to be taxed accord-
ik The.s e s-econd, merchants, peddiers, and priv-
mz o be :tre different f'»I:!jects of taxation, evidently
e & the; i.xe'd by a different rule—that Is, in sucli
e e Zglslature may direct. The ad wvalorem
prple & xclu e<.i herg and the manner of taxation left
: egislative will. Tt must be these two cla
l efﬁrence to different objects and prescribe forugi?r h"l"f
1;11 je:;:ezoo: :lse. the constitution has laid down a degfi?;
: xation of property in the first case, and <
Il;lhz:tetsamff clause has enabled i
Chaﬂ;:g r:lllzct and utterly disregard that rule, by simply
g name of the Fax to a privilege tax, or ta;c
privilege, and then taxing it in its own Way,’ regard

]ess of (aIUe W 1
- . ‘e take it, this i 00 f
‘seussion. 3 sis t clear to need urther

taxed a party who shall

dedinitely

and empowered the legis-
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This being so, we inquire what is the peculiar element
or elements in the latter class of objects of taxation dis-
tingnishing them from property, the subject of regulation
contained in the first clanse of the seetion. We first take
the language of the constitution, and then examine our
decisions on the question for the solution of this question.

“Merchants, peddlérs, and privileges,” are the defined
objects of taxation in the latter clause of the section. It
is certain the merchant is not taxed except by reason of his
occupation, and in order to follow or pursue this occupa-
tion—one of profit—in which 1t may be generally assumed
capital, skill, labor, and talent are the elements of success,
and are called‘into play by its pursuit. This pursuit or
occupation is taxed, not as praperty, but as an oecupation.
ion is, that its object and

Another element in this occupat
made off the general

pursuir is direered to 2 profit to be
public, the merchant having a velatien, by reason of his
occupation, to the whole® conmmumnity in which he may do
business, by reason of which he reaps, or is assumed to
reap, the larger profit by drawing upon or getting the

benefit of the resources of those surrounding him. The

same idea is involved in the case of the peddler, who may

range over a whole county by virtue of his license. His

is an occupation of like character, a peculiar use of his

capital varied only in some of its incidents.

These occupations are taxed as such, and not on the ad
valorem principle. So we take it the word privilege was
intended to designate a larger, perhaps an indefinite class
of objects, having the same or similar elements in them
distinguishing them from property, and these objects were
to be defined by the legislature and taxed in like manner
as might be deemed proper. But the essential element dis-
tinguishing the two modes of taxation was intended to be

That is the difference between property and

kept up-
profit

occupation or business dealing with and reaping
from the general public, or peculiar and public uses of

PRI
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ﬁof};?ydilgi ;f:;c}l Z profit is de‘n'ved from the community.
e o 't 011; ‘oies nr_rt. exist, then, as we have waid
Pt m_ r_h,_.‘ ;-rri as L_\ed the rule of taxation with pmi
o anzl ;]a:.;-:f unlperatively, and that it shall be
‘ vem, and : subsequent and second s
;:ei ilaas of o-bJe‘ct_.s of taxation, have left the ?:gisfi?‘z:ﬁ
] » to utterly avoid the first by taxing the ownershi ;
jzi.l i lprol;)c-rj(._\' as a privilege. This cannot be illlse It;)n(ljef
erpretatio 1
tuﬁozl Ofastl;tzf s0 solemn an instrument as the consti-
; .
vazheisnz;vu:faimne for 2 moment the leading cases decided
S{ated - no:c anszgll:zalgl whethe(zi; the principles we have
' em, and whet
z\zﬂvz SuStalTI the. views expréssed. Tlfgfee;z};'eied;)ndn(i):
o nte]s:;zsle:mes‘ n the loc.>se use of language or generalit\:
e Conﬁpaiient c?nﬁlct with these ideas, but Whe;
oo o comr _etc E: with the cases in judgment, and lim-
P I'ealc s »i_:'ore. the court, we think there will be
e o xe conflict in any of the cases with the view
e e den. The case of Mabry v. Tarver, 1 Hum
4]: pmhibxiltiz;tt}li ict- o.f 1825 [Acts 1835-6, ch. 13, se<:
pro - eeping, or rather, using the jackas
fﬁ'zﬁlz:: :ilc p;opiigatlo.n of stock. Here it is c]Jear itsvf:;
e TE)e(fgfro the amma.l, -and using him for profit to
o e | ton; the p.ul.)hc In a particular manner, that
s e (-). ea pn‘vﬂege a¥1d taxed as such. It is not
0 the jack, or for owning him or harbori i
as the case before us, but a tax upon the parti(:ulz:rng11]1:3.1]'n
o frn s .
,;.o.t;lztne];tch h; is pu’c_.J that r_ua.kes the element of priI;ﬂeg:
o thet i];ei]iQ udg; Reese, in his opinion, keeps this idea
i ]; im_nr,' for he says 1t is contended that this"
focation 011Ato.-am 1tse]_f. and its nature a privilege, and
e ggiSIatu o say that..lt becomes one when declared by
e ure and .forbldden to be exercised without Ii-
- He then replies to the argument that the legislature

might declare farmine
3rc 16 rming a privilege and tax this class of
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ion,” ing the danger was remo.te,
e and; "‘i‘;ag: I;;}p]bii; ?;ntzlvxe ‘peopleoin the exercise
a];i]::eelj;eefiieyfmnchjse, and we may add no mfr]: i:;iiea}-
can finuc to be an agrie
7 ist while we confmuc to | P 8 ;
e f: i:nii;s there should be 2 n.lost 1mp31atntelﬂc‘i:?:a;‘\:
I?GO]?‘(J Len the peaple would impose th_e priv dg o
o %ndf ﬂi& throneh their representatives, and T ;_
by me_“i:":_l‘]"'- be n'ustcd not to tax themselvgs un‘ne(;e :
e i \dﬂ'i \ sciion. Dut the point to be noticed is t a;
sgrily tlfli kllq:_k in thiz case is attached to ‘The ax‘o)ca[;
"1.1"' "‘1';*" - '“al:i;-‘ anE not the ownership simp]? --.;drhe iﬂr;:
tlo“:_’-_‘E] I—“;TA- v:acation may be pursued. It woul E‘Q\]: b_
pi e L;: a‘ Voeation, if followed on lands owne ) v
e tTE aid:;a that the legislature should say tha ‘a
anmheiould Zot keep or own a farm without a :;?:Ze
8 3 it | s
ﬁjild be a reduction of the quesno)rixn.:t t(;n(r; :oc:&;lsﬁmﬁon
. iti ould at e e ¢o
o Th? ﬂilze;l;-‘-m::jieftt\'.o zie‘gﬁch he conld not bcldde—
‘3“_‘1 3, l't “%51 x‘td}ue pro;:(;ss of law. and tl%at. he h.e :r:
er?d s 1 not be compelled to hold 1t by a h'CEI-L,L.
oty & or from any deparfment

from any authority in the state,
its government. - nder
o ".1[3:]2 :‘.-’-‘;‘e of Cate v. The St:;'te, 3 Sneed, 121, ;fosu wnoer
it bact of 1885, and the same idea runs tOro lg fhe
e S&Ee langnage used beinge less accurate anc}i1 the e
ase. the ge us g s ¢
inniﬁ@ less carefully expressed by J ud:}ged(jer;{ e
u:. 111: case where the opinion was bi ndg . S
. ier, is 3, was the case :
S e s H_m“'s 2'8 ?h tographing. In this case
aced in the avocation of pho greﬁ e o poie
i'l;i-:—f Justice Nicholson cites the d 11111 wf
jlege from various preceding cases, as n;) r;m ..E.ES —
t‘:‘The exercise of an occupation or‘ }:. gl st
quires a license from some prcq:ue;I 1aut :; - ;,m. K
' eni to all, or an; y
eral law, and not ope ; G e
> i ?fmn e’ ax’ld says this was the settled Jt}lldu:do o
S}cmlctilon of the term privilege at the date of the P
stru

e
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of our constitution in 1870, and in
was used in that instrument.
element of the definition is
the ownership simply of p
keeping it. We may conced

this sense the term B

It is seen that the essential
occupation and business, not
TOPErty, or its possession or
€, as we understand the argu-
ment of the attorney-general to do, that an actual license
issued to the party is not an essential feature of a privilege,
but is only the evidence of the grant of the right to follow
the “occupation or pursuit,” and the uswal and perhaps
universal incident to such graut, or that a tax receipt
or even may be the evidence of the grant.  Still. the
thing declaved 10 be a privilege
cense hut the incident to its en
statute, assuming, however,
other is to be had. We th

I=,

is the occupation, the li-
gagement, prescribed by
the license in one form or the
ink it would be impossible to
bold, in any accurate sense, that a man could only be

entitled to hold and Possess his property, paid for with his

money or earned by his labor, upon the condition of obtain-

ing a license, either from the county court clerk, or a tax
collector.  His right is indefeasible under the constitution
of the state. He caq only be deprived of it by due
of the land as hereinafier ex-
plained. It is true his property may be sold if he fails
to pay his taxes properly imposed, but this must be done
under regular Proceedings provi

and is in the nature of a sale under execution for the
payment of a debt. The case of French v. Baker, 4 Sneed,
195, the question as stated by Judge Caruthers, page 196,
was whether the oceupation of g wholesale grocer was a
privilege subject to taxation. Tt was held that it was.

It is true in this case we have language used somewhat

wanting in precision, and the reasoning not precisely accu-
rate in assuming

the test of privilege to be a declaration
of that fact by the legislature, or the requirements of a
license as an essential element, but when we look to the
case before the court, and limit the generality of the

process of law, or the law

4
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language to its facts, the same idea underlies this, as all
the other cases in our state, that the tax is on the occupa-
tion, avocation, or calling, it being one in which 2 profit
is supposed to be derived, by its exercise, from the general
sublie. We need not go throcugh the list of cases in our
state on this question. It suffices to say that none of them
vary the principles sunounced herein or found involved in
the cases cited. When fairly constried in connection with
their facts, all go on the 1dea of declaring the privilege
6 be in the exercise of the occupation, or in allowing
something to be done, not in the enjoyment, possession,
or ownership of property as such. We might go mto a
more elaborate discussion of this question, and meet the
exceedingly able and acute argument of the attorney-gen-
eral in detail, but we do not deem this necessary on this
branch of the case, as it would swell this opinion beyond
a reasonable length. The principle we bave announced,
based, as we think, on the true meaning of the constitution
as understood by its framers, as well as the expositions
given by our courts from 1835 down to the present time,
abundantly demonstrate the incorrectness of his positions.
We need but add that to assume as correct his main prop-
csition, that whatever the legislature shall so declare 1is
a privilege, is to make this clause of the constitution as con-
ferring & power, or limiting or defining a power in the
legislature, useless, inoperative, and absurd. If the power
conferred to tax in this mode is only equivalent to the
will or discretion of the legislature, then the constitution,
or this clause, is practically a nullity, ceases to be any rule,
or to operate at all over the subject, but only the will of
the legislative body would be supreme over the question,
so that, in fact, anything and all property could be taxed
exclusively in this way, and thus the rule of taxation ac-
cording to value be annulled. This cannot be the proper
construction of the clause under consideration.
We are aware that the distinction may be said to be

preghea e s oy

Pemries v. Lewis. 945

:\;}lj{ezim;l ;‘it;ﬁz.ued between taxing the oceupation, avoca-
erry,in e agl] |_:>f a party by Teason of his using his prop-
e et .mrtg or occupatm.n,' and taxing the property
consti,tuﬁog : npe.r Y b1ut the distinction is made in our
oty very plain an_d emphatic language, repeat-
‘c y adopted as its proper interpretation by our courts
j:}rlld we feel 1?ound fo maintain it as the su;nreme law of‘
i e land, which we cannot alter and dare not disrecard
: éluzuppor‘t of .the' view we have taken of this bill as abrev:
‘ measure in ifs purpose, we may add here that it is so
{?r e?ted gy all the parties to this case by paying the taxes
st, under protest, and second, bringing the Zuit for the;
famcn;'mt so paid under the provisions of the act of 1873
;mc—l if these provisions had not been strictly pursued 'Wf:
have no doubt but that the watehful attornev, who al :
sedulously and zealously guards the interest ’of the ::*FS
WOl}ld have promptly interposed the bar of that stL thtfr
against the right of the taxpayer to sue at all o
thiiol muﬁh .for this aspect of the case, in which we hold
o ;aw : v its term? to be a revenue law, and a tax upon
‘ Pr:vlilp e ovzlershlp of property, by declaring it to be
ege an Z.llot a tax upon any peculiar use of it for
profit to be derived from the general public, nor a t
gzoln aI(l1 avocation, calling, or pursuit, all of Wl,u'ch mayL:Z
Sﬁ:uz'sn‘ and have been o held privileges under our con-
coiil: i(:lfb(ri e]ielng p'roperty, may be taxed as a matter of
conrse, our view, as all other property, ad valorem
éuch value jco be ascertained in such manner ;s the 1egisla7
;HE may dlrec_t. ‘We omitted to notice the fact, and add
it here, that the language of our statutes creatin i
ileges, as well as their subjects, is based on the vig v
have ta.l::en. For instance, the code, sec. 550, says: e‘ZT‘;e
occupations and transactions that shall be :ieeile:d v
ileges, and be taxed, and not pursued or done with I)tn;_
cense, are the following, etc. [See Shannon’s Codeouseci_
5 . e

s
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692, 712], then enumerating the \'aria}xs Occul-}iuo-!:i 11;;15
ness, and callings that are made subject to‘ the thc'le e
i.mp(-;éed_. all of them involvin:g the_ ?lenlentai in di:dncﬁve
in part, we have given in this opinion as the
atures of a privilege.
fed_-::; ::'_- t-’fe (-Ejection that the dog is not 2 propert},'loig‘eli
eral use or having a market value, we mi}: say;tjl... l;le
particular nse to which property may be pu I.»; or its ]\] a ,_.,c
or what may make the elements o.f 1‘fs val ue, cannc_m c ;uiv
or affcet the principle on which 1t 12 p?otec:ted as su; o
the constitution. If it be property, whatever m;}; : 1:1 ;
uses or elements of value, or ho‘wevel_: small 1;3 a i :qtru-
may be, it is still under the protection given lirr t 3.‘1 é- T
me;lt. Many articles might have no marl\.m. value, e
no one would hesitate to claim they were not so 113;?1&; nd_.
such as family pictures anddmany aguzlss I;):rketemhle
i have no practical use an e,
:.l:; t;;:fignrﬁ?neot be I;eal sonrces of revenue, on the prin-
i f ad valorem taxation. .
apii“’?xiiv p::ceed shortly to notice the other astp;eit ;i
which this case has been presse;l uﬁonar(:i; ;t:;;i ;)ase_:
mney-general and counsel who arg :
g:t aizt,oillll:z tghe law is sustainable under the police power
" ;kllgs?:::er is a very diﬁerent.onfe from_ the tabxzii I::;;i:
as we think, in its essential principles, 'fho?g il Yo
power, when properly exercised, may mdlrect?'~ it
reach the end sought by the other in some ca-_-.e:.m mus;
power in the state is based on the maxims tha;1 a mthat o
o use his own as not to do wrong to anot 'er},lt ; ot the
individual citizen shall so flnjo;:* ]il:s ;W?thr;i sthat )
thereby to infringe upon the ights ) ers, iy
it arast « iohts of the individnal, or a cl:_a.w of n \?1.
E:l:ri:tc:pl?e :];ﬂde sibservient fo 'T.i‘le higher m;&laresi of gjlz
whele or majority of the people of t.he state w fm:le; elec,-;;_
minor interest shall confliet, in the judgment of the leg:
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lature, with that of the greater. It is well defined by Chief
Justice Shaw, in Commonwealth v. Alger, 7 Cushing, 53,
54, 85, to be a “principle growing out of the nature of
well-ordered civil society, that every holder of property,
however absolute and ungualified may be his title, holds
it under the implied liabilits that his use of it [may be so
regulated that it] shall not be injurious to the equal [en-
Jovment of others having an equal] right to the enjoyment
of their property, nor injurious to the rights of the com-
munity. . . . | Rights of property, like all other
soc1z2] and conventional rights, are subject to such reason-
able limitations in their enjovment [as shall prevent them
roin being injurions and to such reasonable restraint and
regulations], established by law as the legislature, under
the governing and controlling power vested in them by the
constitution, may think necessary and expedient.” This
was sald in a case where parties had the right, by reason
of ownership of uplands near the sea, and to the fee in
adjoining flats, to erect wharves and other buildings
thereon. The legislature fixed lines in the harbor of Bos-
ton, bevond which no wharf should extend, and declared
any wharf extended beyond this point to be a nuisance.
The party was indicted, however, for the nuisance and the
conviction sustained, and the law held to be constitutional.
We need not go minutely into the various cases on this
question. They all stand on the principle announced,
though the particular circumstances of each case are wari-
ant the one from the other. Instances of the exzercise of
this power may be found in regulations requiring railroads
to fence in their tracks to prevent destruction of stock,
making them liable on failure for the value of all stock
Kiled by their cars. See Cooley Const. Limt., 572 et seq.
[ 6th ed., 704, efyseq.; 712 et seq.]
As szid by Mr. Cooley, Const. Limt., 594 [6thed., 7 38,
7897, “it would be quite impossible to enumerate all the
instances in which the power is, or may be exercised, be-
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cause the various cases in which the exercise by one indi-
vidual, of his rights, may confliet with a similar exercise
by others, or may be detrimental to the public order or
safety, are infinite in number and in variety.”
We will, however, from the cases before wus, indicate
some of the means which have been held constitutional
and within the power of the legislature in other staves, by
which the ownership of property may be regulated, and
restraints fixed npon sueh ownership so as 1o prevent injury
to others, or detriment fo great public interesis to which
such ownership must always be held subordinate. Numer-
ous instances will be found in Cooley’s Comst. Limt.. p.
595 [6th ed., 739-741], for the proper exercise of this
power, and are familiar to cur own jurisprudence. Such
cases, too, as in theyuselves are not wrong, burt are declared
to be public nuisances because endangering the public
Lealth, public safety, and we may add, the same principle
applies,to that which is deemed injurious to any great pub-
Yic interest, and this to be judged of by the legislature.
il dams may be abated or destroyed, chureh vards found
detrimental to the public health, or in danger of becoming
so, the keeping of gunpowder ip cities or villages, the
sale of poisonous drugs, allowing unmuzzled dogs to be at
large when danger is apprehended from hydrophobia, and
we may say, the same regulation might be applied in case
of danger to any great public interest, such as sheep rais-
ing in our state. The author adds, “and, generally, it may
be said that each state has complete authority to provide
for the abatement of nuisances, whether they exist by the
party’s fault or not.”

Tn Massachusetts, it has been held that a law [Act of
1867, ch. 130, see. 7], was valid providing “that any
person may, and every police officer [and constable], shall
Lill. or cause to be killed, all dogs [whenever or] wherever
found, not licensed and collared according to the require-
ments of a statute, and this without previous adindieation,

g ¢

Pamrres v. Lews. 249

and that an officer with a warrant for this purpose from
proper authority, might even enter upon the close of an
owner for this purpose. See 100 Mass. R.. 136, ;We ma
say that this decision goes too far in one a’spect, and theri
o.ught- to be a judgment of a court of competent Jn.nsdle-
fion as to the improper possession of the property before
it could rightfully be destroyed.

At any rate, from a brief summary of their results. it is
clezla.r.from them all that the state m?:y declare the ke:eping‘
of this species of property a nuisance, or limit the nurber
1'(_) be kept, or particular species of it, with known tenden-
cles to__do injury by devouring sheep; that it may impose
penalties for keeping such animals, to be enforced by fine
or ot.-herwise, on conviction; that it may regulate the man-
ner in which such animals shall be kepf, as by forbiddin
them to be allowed o go at large except when in use :mg
under the control of competent persons, or require them
to 'b'e ke'pt muzzled or collared so as to be incapable of
doing mischief, and, in fact, may make whatever [char-
acter] of regulation or requirement in this direction [that
n;az; be] aa]dequate to the end to be attained, the protection
0 5 ..

- S:.: t; uable and increasing industry, wool growing in
To devise prover means in this direction ;
the ?w_isdom of the legislature representing t];z ;(:;itli:d a.rfg
fa%n.dmr with their wants. But in case of destruction of
this or any other property, except in the well-known cases
recognized at common law, of great emergencies sucl;
as the destruction of a house in a city to check the p;ogress
of a fire,_ ete., and under these limitations, the rule of the
constitution of our state must be followed—that is, no ma
shalj! be deprivél of his life, liberty, or pmpertv, but bf-
the judgment of his peers, or the law of the land ) ’[C‘mas;
art. 11, secs. 8, 21, and art. 11, sec. 8.] . )
This last phrase is but equivalent to “due process of
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law,” and is well defined in this respect by the supreme
> f New York, as follows: '
('o?“rf‘hc‘: 11;\:“;)1" the ’land, as used in the const-itut-lo‘n, do;i
ot mean 2 statute passed for the purpose of Workmgt‘f ;
wrong. That construction wou}d render the rest?'tlct%(;n
absolutely nugatory, and turn this part of the const1 uil :
into mer; nonsense.” It would but be to say to the 1e:[gl< dato
ture, you shall not do the wrong unless you choose]z1 a-](; o
it. The meaning is, that no membef' 01':' the state s-‘711 .
disfranchised or deprived of any of his I:lght E{nd pri eg-e;sl_,
anless the matter shall be adjadged against him upoIn tri q;
had according to the course of the common.law. . t m;;s
be ascertained judicially that he has forfeited his ngb :
before he can be deprived of them. It cal'mojc be. don:v-1 ti
mere legislation, but we add, only by ad]udlcatloleé e
the well-known exceptions referred to. Tayloz ’;78 elc() - ,
4 Hill, 140; Sedg. on Const. and Stat. L.a.w, P , \ n(i.t
It is proper to say that anther section .of the ta<-: -,S o
germain, however, to the main body: of 1t,hicon .a:rlelr -
::pt- illustration of an appropriate exercise of ]Z s p(: Sh,e i
making it a misdemeanor, L?nchngly to keep 2 sheer
killine dog, and upon conviction upon presltlen- o
indicgment, imposed a fine of twenty-five dollars o
o convicted. . o
Per’;’; th— of 18656, ch. 3, sec. 1, bhad provided 2 s;;:i:_
remedy which was in force when the law unde:1 disete
sion was passed, but we suppose was not f)'bservec 1665,1
legislature at the time. %e:ale T. & S. Code, sec.
L ’s . 6527]. .
LS:}[IE1 levrilflnrbea?i?liei)esefeen from this review of the princlpllclas
that underlie the police power, as well as t.he cils&s OI; tf ;
subject, that this statute is not in accord with tIen?E,a Zt o
as the provisions for taxation are concerned. In the
law was not framed with that view, but purely as: ahreve u
measure, no doubt intending as one of the results, ozve;) ,(,:
to be secondary to the first, to lessen the number ot dogs
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in this state, but this secondary end which might or might
not be the result, cannot bring the tax imposed within the
requirements of the constitution, and the means used are
not the appropriate ones to that end.

It is proper, perhaps, before we close, to refer to one
other argument presented. That is, that our license laws
in some cases, as in that of selling spirituous liquors, were
intended to check its sale. This may be, and is no doubt,
to some extent, a secondary result of the law, but the lead-
ing one [object] is revenue.

But it is clear, this is only an incident to such a law.
‘We have but to look at the list of occupations made priv-
ileges to see that this is not the general object of such laws.
For instance, merchants, telegraph companies, artists, and
photographers. These occupations were certainly not in-
tended to be checked or lessened by declaring them a priv-
ilege, and taxing them as such. It does mot follow that
because this effect may, in some degree follow, that it
15 the end of the law, nor that it is done in the exercise
of the police power of the state, especiallly when we see

the leading object to be revenue. But we need not fur-
ther pursue this discussion. The result is, that the law
before us must be held void as a revenue measure or tax
imposed in violation of the limitations of our constitution,
and not sustainable under the police power of the state,
because not so purposed in the first place, and, second, be-
cavse not using the appropriate remedies for the exercise
of such power. However lightly we may esteem the ani-
mal sobject to this tax, the constitwion of our state is not
thus lightly to bg esteemed, and must be held, both in
great and small matters, to be the supreme law of the
land.

Let the judgment be reversed, and proper judgment
be entered here.
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DISSENTING OPINION.

MaFarland, J., delivered a dissenting opinion, as fol-
lows: ‘

T did not hear the argument in this case, and it is not
my purpose to enter into an elaborate discussion of the
question. .

T would not doubt the correctness of the conclusions
reached by the opinion of the majority, if dogs are to be
regarded as property in the same sense and to the same
extent as other property. I agree that as to all property
recognized as such by the common law, and intended
to be protected by our constitution, that it would not do to
hold that the legislature might declare it a privilege to
own such property and tax the privilege. But by the
common law the citizen was regarded as having only a
base or qualified property in dogs; it was not larceny to
steal them, and I have not been able to see that this has
been changed with us, or the status of the animal in any
manner changed, although.the majority of the court have
recently held that a dog may be the subject of larceny; that
our statutes change the common law on this subject, an
opinion in which I did not concur [State v. Brown, 9 Bax.,
53]. Tt has been often held that the owner may main-
tain an action of trespass for killing his dog, and to this

extent property in them has been recognized, and they
have, no doubt, some value. [Wheatley v. Harris, 4
Sneed, 468.]

But they certainly do not stand in the same attitude as
other domestic amimals. They have no market value.
They are not bought and sold in the market, as horses,
cattle, and sheep. If the legislature were to undertake to
comply with the positive mandate of the counstitution, re-
quiring all property to be taxed, and to tax them as prop-
erty according to value, it would probably be found im-
practicable to find any means of ascertaining their value.
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The);' are not among our people used for food; they are
not, in general, raised and sold for profit. )

In short, while to some extent useful, they were not
rfagarcled by the legislature as a species of proi:erty assen—l
tial to the general prosperity of the state. On the other
hand, they were regarded, as to some extent, dangerous to
other property, and likely, with their inereasing numbers,
to become a public nuisance, )

In this view, the law in question was passed for the
purpose of dirninishing the number, and discouragine their
future increase. I have no doubt that under Ehehpolice
power, the legislature might, for the genersl good, accom-
plish this purpose in some form. While the law ;s styled
2 revenue law, it provides that in every instance the ta_\:
}ewcd may be satisfied by the destruction of the dog, show-
ing the latter to have been the primary ebject. ”

Regart?ing the purpose aimed at by the legislazuve as
clearly within their power, and the object acoogap}ishegl a;
undoubtedly legitimate, I should not be overly technical as
to the mere form in which it was accomplished, whether
it be called taxing a privilege or enforcing 'b;;' penalty
proper police regulations, when I ecan see-that no suI;—
s‘_tant.lal constitutional right has been violated. I am in
%:‘11701‘ of a strict enforcement of all constitutional restric-
tions for the protection of substantial rights, but T am not

in favor of so construing these restrictions so as to make
them obstacles in the way of accomplishing needful and
proper legislation, and I do not suppose that the framers
of the constitution ever imagined that they were placin
t%lese animals beyond the power of their own repr&entf
tives.

No law should be declared void by the courts unless

el'earl.y in violation of some positive restriction of the con-
stitution.
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Oyes Ono If yes, please explain in detail. Please attach a separate sheet of paper if necessary.
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To whom did you pay the money?
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separate sheet of paper if necessary.

Have you had difficulties with the services you received from the person or company listed in #2?

Oyes Ono If yes, please explain the difficulties in detail and discuss any monies lost as a result
of those difficulties. Please attach a separate sheet of paper if necessary.

What type of legal representation or services were you seeking or did you obtain?
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O Probate, Wills, Trusts and Estates

O Personal Injury

(3 General Business law (incorporations or the like)

0 Worker’'s Compensation

O Criminal Law
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14. Have you filed a complaint with any other state, federal or local agency?
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a copy of the lawsuit.
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Attorney’s telephone number
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Please be advised that completing this form does not protect vour legal rights.

You may also want to report your complaint to your local District Attorney General and the Board of]
Professional Responsibility.

Please be advised that complaints submitted may be subject to the Public Records Act. As aresult, you
should redact any personal information such as social security numbers or bank account numbers prior to
submitting this form.
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