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280 PamLes v. LEWwIs.

The testator might have used the words,
or “liome place,” or “the tract of land on
dary or other words

with the law.
“home tract,”
which he resides’—or words of boufl
i i tainly his intention.
designating more certainly hl:-B in B
But the will speaks from his deafth—an'd ],1e ioes u;:,aﬁa‘s:
the words, my homes’gead-——but- *my "mfes lc;mf]sm h,w
which we think indicates his m::}tmn '(c:f- thet 1-18 o
S his wife, an at
carve out the homestead for wife, 2 _
the words, “my wife’s homestead” 1 their technical se;;seﬁ
y -
meaning the land, mansion, and its appurtenances wbic
the law secures to her. | .
We therefore hold that the chancellor .erre}(i 1]:1:. ::[
constructiont of this clause of the will, or so mue tb erthe
as undertakes to declare what the testator meant by t
se of the word homestead. o
ubl}n all other respects than as herein indicated the dtecrei
will be affirmed. The costs will be paid by complainan

out of the trust fund in bis hands.
DISSENTING OPINION.
Turney, J., delivered a disseni:in_g opinio-n, sayin%:th];
dissent from so much of the opinion as disposes o
question of homestead.

1 TC.
JOHNX V. PUILLIPS v. W. G. LEWIS, TAX COLLECTOR, E

Nashville, January Term, 18717.

ituti f the
2t Y ! onstitution supreme law o
NSTUTUTIONAL LAW. Cons £ the
* (I:gn}d?’lalnfl constitlutional questions demand grave consl
tion. N . =
Constitutional questions in & republican ";Lr;:.:t i?:j—_l govTe]':éx nes)
l1il.-:e ours. always dem::_nd p.;ra:c E:“?ilnhﬂv. i, Ehe s
stituti of our sfate is nou 10 ghiy e 2
:;::thﬁ:,l held. both‘ in great and small matters, 10 be th
. . . =
supreme law of the land. (Pp- 237, 251.)

2. SAME. Freedom guaranteed, and limitations imposed.

I i Wt uar-

Our constitutions, state and iedg:_'u]: emncd:i;'_ t:.:.e f::;t\ﬁseh'

ant-ees for freedom of tl_ie cirizen that 1_!:1. $ ooy nels

wrought out by the experience o1 u;,re.s.:_pis tJ:; -'eoplé sl
but ?hev contain the limitatioms which the p

|
&
i
!
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imposed mpon their official agents as well as upon them-
selves through- their representatives in our legislature,
which cannot be disregarded. (P. 237.)

3. BAME. Legislative power unlimited except as forbidden by
the constitution; limitations imposed are imperative, ang
acts violative thersof are void.

1% Is true, as an axiom admitted everywhere by the courts of
the United States, that the legislature of a state may exer-
cise all legitimate powers apperiaining to the government
of a free people representing as it does the sovereign will
of suech o people, except what is expressly or by fair impli-
cation forbidden by the constitution of such state, yet limi-
tations therein imposed must always be held as imperative,
the supreme law of the land, which no legislature can dis-
regard. If it should he done, then it is the duty of any
or every court in the land to declare such act void Bs be-
vond the power of the legislature and in violation of the
embodied will of the people as expressed in their consti-
tution of government. (P. 237.)

4. SAME. All laws to be constitutionally tested, and if for-
bidden by the constitution, to be held void.

Every act of the legislature. when before our courts for in-
terpretation or application, must be brought to the test
as to whether its provisions are in accord with the reguire-
ments of the constitution. If the law be forbidden by that
iustrument, the enactment must be held void, regardless of
all other considerations. (F. 235.)

5. BAME. Ownership of property eanmot be taxed as a privi-
lege, but the business in which it is used may be taxed as
@ privilege.

The legislature cannot, under our constitution, declare the
shnple enjoyment, possession, or ownership of properiy of
any kind a privilege, and tax it &s such. 1t may declare the
business, eoéeupation, vocation, calling, pursuit, or trans-
action, by which the property is Put to a peculiar use for
a profit to be derived from the general publie, a privilege,
and tax it as such, but it cannot tax the ownership itsell
us a privilege. The ownership of the property can only be
taxed according to valne. (P. 245.)

6. SAME. Same. Dogs may be taxed as other property, bt
vhe ownership of them cannot be taxed as o privilege.

Dogs are -property, aud wnder the constitutional provision
that “all property shall be faxed according to its value, that
value fo be ascertained in such twanner as ihe. legislature
shall direct, so thai faxes shall be equal and uniform
throughout the state” dogs may be taxed as such, if taxed
according to value as gther property, but they cannot be
taxed at so much per head for the privilegre of keeping
them, regardless of value. A dog is property, notwith-
standing the fact he is not property of general use, or has
no market value. (Pp. 245, 244.) [In the case of the State v.

Brown. % Bax., 53, 58, it was held that a dog, if he have
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Cited and held unconstitutional:

8.

Where the title of an acl is

9. PRIVILEGES. Definition of the term “privilege
. PR

: privilege of keeping gt arborving of
oy _IIJIL p.J;}m] i_ﬂtg :(‘)\\"nu.rshi.p of property, oF ‘lli !E:_l: “punaun\'
i .;:l‘h']i!.?-’re regardless of value, and f”; om the ceneral

a5 ileg o : sy he &
I'L:‘-,‘;;h[i‘;a! use of it for profit to Le der 11\19.-;1“ rm— By i
Bk e a voeation. calling, ishabend e
X voeation. :
e, mor @4 1ax upon A Nk R vaid. (Fp,
lm'm'::t;g.-rt-":'\‘-;d is therefore npconstitutional and
privilege. ¢ L

238, 239.) Act 1875, ch. 67 [repealed

by aet 1877, ch. 8).

may show one of two objects in

STATUTES. Body of act ding object and the other the

title thereof to be the lea
ineideni or result. “AT et to inerease the w“_c—?“c:‘t
: rowing,” it indicaie:
FOUT! wool growing.” i
und 1o envourage = i st
th‘e F?'Ltl-t namely. The increase of sta-til re; EPth g
ontaarageeny of Wool growing; hu!.-b‘-\ ot is the increase
g :cf net shows that the leading o ]i&;. Beobuaisiied
nfwt‘:i‘? re.;-enue of the siaie, ang thmrt;;:asﬂ\;le e e
ot : i iz only an incident o :
‘ool orowing is enly an -prabelie Tant o
it ml‘; v object of the ennctment. the act m at be tremted
ighgers 'L:ne- 261, one in which the legislature i
pefigpinin b titnal cer, and potl an ae
' cerci taxing power,
has exercisad the g

T T &5 . 235 '250‘)
opriate exarcise of the police powe of the State. (Pp 128
P

L0 " HE ok - l y 1 157,

Cited and construed Acts 187 il a7 TIZ]:.'IEH-IE(I by a

e T 18 L ¢l coaetl 1
ch. 8].

in the siate constituiion. . ) O —
tled judicial construciion. milerpr .f o A ot
poro _e_}‘ J*erm cprivilege” at the Time © Eoutien o
gy "t'.;t u‘ti'oﬁ in 1570, in which sense JEh.e 121;::113“1&“ e
?u21?:;1‘:.l:1;ttrl1nigent. was, “the r:xe.rmge: o :;Eme I]_n-opu:ﬁ- L3
'||1l siness whieh requires a license 4{1 -::m1 il i S
m.l““l v, designured by a general law. anc o oo
thari v une. without such leense. ) ;I‘h?: ::q:; e
n‘zr- 1111‘-_ definition is oecnpation .'s.u_d_‘ )ua-!'_r-l“:;i.““ e
o ’1 n‘,_pi v simply 0l property. or its p_o:-:.; o
% u‘ﬂ; .E'I"I':‘. is l:.lil The [!L‘L‘il]]{l\'ll}"ﬂ. 'lfil-“.-l'ﬂ'_A.-, ]ﬂ- & subp‘,_‘séd
:ti;mTo.-; l.!;l|.|i'll-"". it being one ifn wh:tfiile ‘L g::-:ra.i e

; Ty 1 cereis PO rEner :

» derived hy Tis exeveige Tro gene i
e ll';.\l:‘\c‘t:l the 1';r'-.1|_:e1'iv itself. or the mere ownership
not & iax o 3
it (Pp. 212 24350

Cited with _approval:
Stute, & Sneed. 131
Prker. 4 Sneed, 1f

Columbin vo Gusest:

Madiey v, Tarver. 1 THum.. .iéi_‘ (an]el z.
L Gellier, & Meis. 253: French v
Srate v. Sellier, & Heis., A
jzee Tiobertson v. H.:neger.‘a._u € i:LF-L;.
!2--]_-.1(-1(!. 2141 Jenkins . Ewin, 3 REN.,

ot

11. SAME. Actually issued license or ta

12.

The police power of the state is a ver

233

& 8.), see.-550; M. &

catmot declare anvthing elss

as such,
and uniformity of taxution.

. that whatever
are is a privilege, 18 to wule
the cliuse of the constitnrion, providing that *
shall be taxed #tvording 1o its value, thzt value to be ae.
certained in such manner as the legislature shall direat,
s that taxes shall he equil and uniform ihreughout tha
‘state” (const., avt. 2. see. 23) as conferring a power. or
lTmiting or defining o power in the legislature, useless, in-
operutive. and absurd. 1§ the power conferred to tax ip
this mode is only equivalent to the will or discretion of the
tegisiature, then this clause of the constitution is practi-
cally a nullity. ceases 10 be any rule, or to operate at all
over the subjeet, but only the will of the legislutive hody
that in fact any-

T e e = e
e =
J Pruwrs v. Lewis.
Prrrps v. LEWIS. “
! & the “ 753 Clarke v. Montasue, 3 Tea. 277; Dun v. Cullen, 13 Lea,
. it r value, 1s i 204; Railroad v. Harris, 15 Fickl 702] :
. - aperty, and if of any valu s i ; Railroad v. Ha g Mickle, 702],
an ?-,mer} 1]:"’» L‘::;"m":l__‘_!: L;;G%tea’_t,{e}- v. Harris, 4 bﬂe{‘i‘l‘ 4)655 f Cited und construed: Code (1558 ana 7.
:;‘Efl;]a:':syoaa*“id Transit Co. T ][JJ_?W“ ]’_-'i_mgi;ﬂ:}f‘pd;;hg:"‘lu ' . V. Code, sees. 604 617; Shapnon's Code, secs. 692, 712,
Citize 3 166 0. S 698 (L. ed. ] e
: T G U, 5. 6
Sentell v. Tailread. 1 ) H 10. SAME. Same. Legislature
- \n enacimeni taxing dogs for the : Dot ineluded in the definition u privilese and tax
% SAME: Bame t"amcl.‘he;nnis'unuonslltminnnl and void. : and destroy ad valorem
privilege of k_e'-’q'_rf o the keeping of dogs 0 E-x-i\'ilef_‘::hﬂzg K To dssume as correct the broposition argned
revenue asct dec a.-!(:lF havrborer of dogs so much pes fq‘: the legislature shall so deci
taxing the owner i or harhoring them. ig a W5

all property

wauld be supreme over the question so
thing and all property could bhe taxed exclusively in this
way, and fthus the rule of taxation aceording to value be
annulled. This cannot be the praper construction of the
sz2id clguse under consideration. (Pp. 244, 245.)

X Teceipt only evidence

of the grant of the privilége, and not an essential feature

of it.

It seems that it is not an essential feature of a privilege that
an actual license be issued to the pariy, for it is ouly the
evidence of the grant of the right to follow the occupation
or business; and while the usual and perhaps universal
incident to such grant, vet a tax receipt even is nr may be
the evidence of {he grant; still the thing declared to be 2
privileze is fhe Gecupation or business, the license but the
incident to fts Engagement. prescribed by stetute, assom-
ingr, however, that the license in one form or the other is
to be had. (T 243

POLICE POWERS OF THE S
power, thougl taxes may te;
cises,

TATE. Different from taxing
nd to reach same end in some

¥ different one from the
nciples, though the tax-
cxercised. may indirectly tend
he other in some cages.

axing power, in its esseniial pri
ing power, when properly
tareach the end sought by t

(P 240.)
18. SAME. Same. Privilege and license laws not an exercise
of police powers, when.
Where

TRVERUZ is the leading objeet of the privileoe and
license laws. though thev m W. 25 4 mere incident or resul
thereof, to some EXTent. in some cgases. as in thai of {he
sale of intoxivating ligquors, checl o prevent the business,
it does not follow that beeause this effect may in some




934 PamrLes v. LEWIS.

degree follow, that it is the end of the law, nor that it is
done in the exercise of the police power of the state. (Pp.

230, 251.) )

14, SAME. Based on eeriain maxims.

The police power of the state is Based on the maxims that a
man must so use his own #s not to do wrong o another,
that the individual citizen shall so enjoy his own rights as
not therehy to infringe upon the rishts of others. that thi
interest and rights of the individuals or a class of individ-
nals js to be made subservient to the higher interest of the
whole ov a majority of the people of the state. whenever
the minor interesi shall conflict in the judgment of the leg-
jglature with that of the greater. (Pp. 246, 247.)

15. SAME. Same. Principle on which founded.

The police power of the state s a principle growing out of
the mature of well ordered eivil society. that every holder
of property. however absolute and unqualified may be his
title. holds it under the implied liability that his use of it
may be so regulated that It chall not be injurious to the
equal enjoymeni of others having an equal right to the en-

joymeni of their property. nor injurious to the rights of

the commnunity. Rights of property, like all other social
and conventional rights, are subject to such reasonable

Jimitations in their enjovment as shall prevent them from

being injurious. and o such reasonable restraints ani

reguiations established by law as the legislature, under
the governing and controlling powser vested in them by the

constitution, may think necessary and expedient, (P. 247.)

Cited with approval: € ommenwealih v. Alger, 7 Cush.. 33, 84,

85.

16, SAME. May be exercised in the suppression, vepression.
and reguiation of dogs, and in other jnstances.
1n the exercise of fhe police power of the state, the legisla-

ture may. by & proper enaciment. declare the keeping of
dogs 2 nuisance, or limit the number to be kepl. or particu-
lar species of them with known tendencies to de imjury
by devouring sheep; it may impose penaliies for keepinz
snch animals, t6 be enforced by fine or oiherwise, on con-
vietion: it may regulate the manner in which such animals
shall be lkept, as by forbidding them ta be allowed to go af
large except when in use and under control of competent
persons, or raquire them to be kept muzzled or collared so
as 1o be ineapable of doing mischiel. and, in fact, may malk®
Whatever kind of regulation or Tequirement in fhis diree
tion that may be adequate to the end to be attained: for
instance. the protection of thas taluable and inereasing
indnstry, wool growing. in our state. Several instances of
ihe exervise of the police power are given in the text and
authorities cited. (Pp. 247. 240, 251.) [Omr statnes against
cheep killing dogs. Sea Shannon’s Code, secs. 2871-2872,
6327, 6528.] i

Cited and construed: Acts 1875, ch, 67, sec. 43 acts 1865-66, ch.
3 see. 17 1. & S. Code. sec. 4665a: Shannon's Code, see, 8327
AL & V. Code, sec. 5428. .

i
1
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i

e
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Cited with appro
=0 : val: Cooley’ i
595 (6th ed pproval: Cooley’s Const. Lim., 572 et seq., 594

-» 704 et'seq., 712 et s
» €q., 738-741); 100 Mass,
17. S_Al\.IE. No destru , -
Jjudication,
Except in il 5
he well know 5
¥ gl | Known cases. recogni S
ina ti;::' E:J S;gen_c;es. such as the b(;:;ifli:;znco £ g Sl
noT any nfhe:-mL the progress of a fire, ete ngitha he
previous adjudicatian to it be destroyed A
destrneti = at effect T 2 f ;
i O} 12§Eo£ 05::.\.‘:_\:1_ Frt?peny- with the exge;i?igncigtg Ehhe
which i oasdiution of our sta iy
liher?‘-lsamai. no man shall be . 1 Qemeiencoponomed,
ek T property. but by the iudg;ne_uepnved' i
R av:-] of the lund." (Pp. 23, 245, 230,) t of his peers, or
Rtk and construed: € YRS
and are. 11, sec. o], onst., art. 1, see. § [see art. 1, sec. 23

Cited and disa A
= sapproved as to "
vious adjudieation: 100 M:;:tr?;;ﬂon of dogs without pre-

ction of property without a previous ad-

18. SAME. Same.
law” defined.

The phrase “th

e & law of the 1 "

is eguiv and,” as used in ¢ S
IlUT'Jrﬂe:;:fn; tsq»a[thi phrase “due procg,gsuzfﬂ;:;?,nsn'éugan,

i ute passed § s &n oes

wronge. [or sue td Tor the pu 5 .
:nbso‘!;tclvrnﬂ;'aﬁ;f:ns_ugctmn would rfn-:{g—usﬁ];ie‘grkmg
3 " ¥ i Tiction
into mere n ; and turn this part of i
tirre, “You ;}?:Ielnse, and would but be to sa.frh:on:;mntu'h Ay
it:” but the mez 7ot do the wrong, unless vou ¢h he legisla-
be disfr amng is, that no member of the :t{‘,fti t*:.h lﬂlo
: s S stute sha
ileges. unless the matter shall bea-n\_): of his rights and privf

“The law of ]
of the land” and “due process of

rights, hefor ally that h 5 :
5o L_ﬂ_r;;u:ue he can be deprived of t?: has forf_elt-gd his
wali k.1._“:‘“":;!1r-:: legislation. but only by em, 1t cannot be

exception menti i
last syllabus (Pé, > in ofgntwned an

adjudication, with the
d referred to in the

=29, = 25 =
and notes, and Henley . State. ;_;Sf»?c&e? g e 8
: % .

Cited with a ¥
e th approval: Tay) ‘. Port i
Sedgw. on Const. and %13:. ‘I..a\l:?r-;‘lr';%r-e: "Etiu B el
TEEEMA‘}" J., delivered the opinion of the court:
) " .
s it is brought to recover from the tax coll
b_\ i; county, two dollars paid as a tax on two d o
R e o0gs, one
X “ch-ﬁ"rzejg’t‘:aa; iz the property of Phillips, th: -;ther
strav - of no value, which w
a s i : R
pze]maaex_. and harbored by ’plaintiﬁ Tf:: 'the o
under protest, and this suj b %
3 this suit brought
ol i : ught, no doubt, for 1l
e o he@g the question of the constitutionalit l;
of the legislatnre on this subject e

X was paid
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The act of the legislature of March 22d, 1875 [Acts
1875, ch. 677, is as follows: Section 1. “That hereafter
the keeping of dogs shall be a privilege, which shall be
taxed as follows: Jivery owner or harborer of a dog. or

dogs shall pay one dollar on each dog; for the privilege of
keeping a bitch the owner or harbover of the same shall
pay a tax of five dollars for each biteh so kept except
spayed bitches, which shall be taxed as other dogs, to be
collceted and paid into the treasury as other momeys by
the revenue collector.”

Section 2 provides for the enwmeration and assessment
by the tax assessor of the dogs and bitches in their dis-
tricts at the time he assesses other property, and that the
revenue collector shall collect the taxes so assessed. Each
person is requested to state on oath to the agsessor the
number and kind of dogs owned by himself.

The third section of the act makes it a misdemeanor
to fail to pay the taxes so assessed within ten days after
demand made by the tax collector or his deputy, and on
conviction, he is to be fined not less than five dollars and
costs for each dog or biteh mot paid for, with a proviso
that the party may be relieved from payment of the tax
by immediately killing the dog upon demand made for
the tax. These are all the provisions bearing on the ques-
tion before us.

It might seem at first glance that this is a case of small
importance, involving, as it does, but the paltry sum of
two dollars, but upon consideration it will be veadily seen
that it involves not only large interest to the state, but
also to the people who pay the tax. It is stated by the
attorney-general that an assessment of $266,000 has been
made on the dogs of the state, from which has already
been derived to the treasury the sum of $120,000. These
figures show the gravity of the questions presented in
this aspect. In addition, the case presents several grave
constitutional questions as to the powers of the legislature

Prirries v. LEwis. 237

that (to say the least of them) are not of ready solution.
Constitutional questions in a republican form of govern-
ment like ours, always demand grave consideration. Our
constitutions, state and federal, embody the great gnar
antees for freedom of the citizen that have been wisely
miought out by the experience of ages past. Not only
this, lf}ut they contain the limitations which the people
have imposed upon their official agents, as well as upon
themselves, through their representatives in our legislature.
which cannot be disregarded. Tt is true as an axiom z-1di
mitted everywhere by the courts of the United States. that
the legislature of a state may exercise all legitimate p:)WeI'S
appr?rta_ining to the government of a free people, repre-
senting, as it does, the sovereign will of such a people
except what is expressly, or by fair implication, forbidderi
F)y the constitution of such state, yet limitations therein
Imposed must always be held as imperative, the supreme
law of the land which no legislature can disregard. If it
tc.hould be done, then it is the duty of any or every court
in the land to declare such act void as b-:;yon'd the power
of the legislature, and in violation of the emhbodied will
of the people, as expressed in their constitution of govern-
ments. With these views of the gravity of the questions
before us, we proceed to their solution.

Tt is obvious from the sections we have quoted that this
act-_ must be treated as a revenue bill, one in which th;
legl'sla‘ture intended and has exercised the taxine power.
The title of the act is, “An act to increase the re-z;’euue of.
the state, and to encourage wool growing,” thus indicating
g0 f;j\r as this goes, two objects, the leading one, however
the increase of the revenne of the state. The body of the:
act shows the other object was deemed but an incident or
gmb&ble result of the leading object of the enactment
J._Ize_ﬁ?st section emphatically declares the keeping of dog*;
a privilege, and then proceeds to preseribe the amount of
tax to be paid on this privilege, and the money should be
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paid into the treasury as other revenue collected by the

revenue collector.

Tn each of the sections it is spoken of as a tax, and the
mode of payment provided for. It is true the fourth sec-
tion provides for another and different end—that is, the
punishment of persons who knowingly keep sheepkilling
dogs, but this does not and could not change the entire
character and purpose of the main body of the act. This
being the undoubted character of the law before us, the
question is whether its provisions are in accord with the
yequirements of the constitution. If forbidden by that
instrument, the ensetment must be held void regardless
of all other considerations. To this test, every act of the
legislature must be brought when it is before our courts
for interpretation or application. .

We need not say that it does not purport to be a tax
on the dog as property, for in that case the rule of the
constitution is plain, that “all property shall be taxed
according to its value, that value to be ascertained in such
manner as the legislature shall direct, so that taxes shall
be equal and uniform throughout the state.” [Const., art.
2, sec. 28.] We have held that a dog was property in our
state, and we must treat the case in this view. [See State
v. Brown, 9 Bax., 53; Wheatley v. Harris, 4 Sneed, 468.]

The tax is what it purports to be, a privilege tax—that is,
a grant of a right of certain conditions to do what is
otherwise prohibited, and we must decide the question
at present on that aspect of it. 5

The language is that hereafter the keeping of dogs shall
be a privilege which shall be taxed as follows, ete. In
this view of the question, the real point presented 1s
whether the simple ownership of property of any kind can
be declared by the legislature a privilege, and taxed as
such, for if it can be done in the case of a dog it may be
done in the case of 2 horse, or any other species of property.

Tt is clear this is what is done by this statute, except that

Prmurs v. Lewrs. 239

it has even gone further, and taxe

harbor or give shelter to d e party who shall

a cu i i i
latter privilege, we take it, is oieo’zla]i‘,usn 'lﬁ‘elmses‘ et
soungt after. But to the main question T non be e

Ttis evident the words, “keeping of d;)or ?
wean simply ownership, P
tion with the other
able, likewise
lature to

] in the statute
'e_specmlly when taken in connee-
. provision making harboring them tax-
- ]_Sn c;:’mg definitely the purpose of the legis-
. ;ha-t e one case the ownership, in the other
S I ‘V 1:Was not owned but only harbored on the
pren Hm.i faﬁoe urn to the .constitution, art. 2, sec. 28, for
S ni (;nbthf taxing power of the legislatu;e as
et po..e]j v ;.he- peo?le. After providing for uni-
o tol_its mlequa TT of taxation upon all prope‘rty accord-
i A ue, 1:.ha.1: value to be gscertained as th; legisla-

¥y direct, it is provided: bl
have power to tax merchants

s5ch e v 8 » peddlers, and privileges in

may from time to time direct. -
. ) - e direet.] ‘("l/\
would seem clear that this was inten P - &U

08| ded to fix défnitely
objects of taxation as well as
rty, which is to be taxed accord-

two different and distinet
?nndes. The first is prope
o i
;]1;; etso vzja.:l;:..se -Thedsfgcond, mef'chants, peddlers, and priv-
. gl ::e dliierent f)?_jects of taxation, evidently
e 1o b lxe_ y a different rule—that is, in suc];
ey e1 egislature may direct. The ad valorem
prinel ]egid:z(zvudei herg and the manner of taxation left
ooy d ; will. 115 must be these two clauses have
e OI; . ‘1 e;ent obJ_eets and prescribe for different
s i s Ui o o et
i rty m the first cas
] ;131:;&111? e(;ltaus?l has. enahlfad and emp:}we-re:) tiﬁ:dlz};ii
il }]:l and utterly disregard that rule, by simaplv
char .‘g‘ t-} name of the tax to a pi-ivileqe tax, or tax
privilege, and then taxing it in its own way, ’ re;a:(;
, -

£ess Of aiue.
3 i l Vve [aLe [1 1,h|s 1S t()o Clear t ne
3 0 ed further

“But the legislature shall Qv
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This being so, we inquire what 13 jche. pe;ui:a;atic;nfgjf
or elements in the latter class of obJeC]t?_(_)t of regulaiion
tingnishing them from property, the subjec ok ﬁt;s AT
contained in the first clause of. the sect:oﬁ. o Sptiaees
the language of the constitution, anc% 1 G;L Ss v
decisiox{s on the question for the,. s?lutmr:\, o o ;1 b,

“Merchants, peddlérs, and privileges, ) z:;e %ecﬁﬁn- >
objects of taxation in the latter clause o : e ;ason ey
is certain the merchant is notftzzﬁted r::;c;{crs Eerthis Occupa__

1 in or o follow
O'cCupas;oen;fagfogi—ozie;]jich it may be generall_y assume;l
tcl;;tal, skill,Ala«bor, and talent are the elements of success,

i i is pursuit or
and are called’into play by its purswt. This purs

e KITION 15 TaXNed not az (a18] T it as OCCUPATion.
111031 18 TaNd ‘l qds pl aperiv. DUt @ an Heey 1
& 1] T 2. h -

jon is; § ite object and
‘nother element in this occupation is; that Esdjh_]ntnel .
: firec f the geners
it is directed t ofit to be made off the genera
wrsuit is divected to a pro N e
P)ublic the merchant having a 1'&1:1‘51911, b§. 1([31];0 m;y e
f)ccupaition, to the whole community 11 Whl('} te. Iméd 2
business, by reason of which he reaps, or 1s &1 o e
g ; . ue
reap th,e larger profit by drawing upon or gel .ﬂ; g e
bene,ﬁt of the resources of those surronpding W}.lo o
same idea is involved in the case.of thefh. = s H{S
M_ ; ty by virtue of his license. TS
ranee over a whole county I i e
s ;11 ocoupation of like character, a peculiar use
capital varied only in somre of 6%ts mclcifntid e on the ad
1 \ as such, a :
hese occupations are taxed as Rl :
E)rem princizple So we take it the word prlvﬂiége xlvab
in ' i e class
intended to designate a larger, pe.rh?ps an mde:in.l Jass
of objects, having the same or similar elemenbs_ ni .Vere
', 3 - o
distinguishing them from property, and theT(. ;)i ]Qecmanner
to becdeﬁned by the legislature and taxed in like et
z;s might be deemed proper. But the essennflltele?znt~o -
ishi ; of taxation was intende
inguishing the two modes 0
o t>'Ihat is the difference between prol')e_rty and
oo uiI:)i. i ing with and reaping proﬁ;
oecupatio . . L_reaping pro”
from the general public, muhar and p e

yrep. V. Q((‘\sm/\
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property by which a profit is derived from the community.
If this distinetion does not exist, then, as we have said,
the constitution has fixed the rule of taxation with pre-
¢lsion In the first clause imperatively, and that it shall be
ad valorem, and in the subsequent and secondary clause
and class of objects of taxation, have left the legislature
free to utterly avoid the first by taxing the ownership of
all property as a-priv-ilege. This cannot be the true
Interpretation of so solemn an instrument as the consti-
tution of a state.

‘We now examine for a moment the leading cases decided
by this court, to ascertain whether the principles we have
stated do mnot underlie them, and whether they do not
really sustain the wviews expressed. There may be and is
found sometimes in the loose use of language or generality
of terms apparent conflict with these ideas, but when
taken in connection with the cases in judgment, and lim-
ited to the facts before the court, we think there will be
found no real conflict in any of the cases with the view
we bave taken. The case of Mabry v. Tarver, 1 Hum.,
94, was under the act of 1835 [Acts 1835-6, ch. 13, sec.
4], prohibiting the keeping, or rather, using the jackass for
profit in the propagation of %tock. Here it is clear it was
the keeping of the animal, and using him for profit to
be derived from the public in a particular manner, that
was declared to be a privilege and taxed as such. Tt is not
a tax on the jack, or for owning him or harboring him

as the case before us, but a tax upon the particular public
Jse to which he is put, that makes the element of privilege
in that case. Judge Feese, in his opinion, keeps this idea
steadily in his mind, for he says it is contended that this
avocation is not in itself and its nature a privilege, and
then goes on to say that it becomes one when declared by
the legislature and forbidden to be exercised without li-
cense. He then replies to the argument that the legislature

might declare farming a privilege and tax this class of
3TCc—16
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“pursuits and avocation,” by saying the danger was remote,
and the remedy to be applied by the people in the exereise

of the clective franchise, and we may add no such daunger
to be an agricultural

can ever exist while we contnue
mperative demand

people unless there should be a most 1
for it, and then the people would impose the privilege tax
npon themselyves through their representatives, and they
may very safely be irusi not to tax themselves unneces-
garily in thiz dire{-ticu.f%it the point to be noticed is that
the idea of a privilege in this case is attached to the avoca-
tion, the pursuit, and not the swnership simply of the land
on which the avocation may be pursued. It would equally
apply to the avocation, if followed on lands owned by
The idea that the legislature should say that a
own a farm without a license

another.
man should not keep or
would be a teduction of the question at once to an absurd-
ity. The citizen could at once point o the constitution
and say it was bis propeiy. of which he could not be de-
prived except by due process of law, and that he held it
by right, and could not lie compelled to hold it by a license
from any authority in the state, or from any department

of its government.

The case of Cate v. The State, 3 Sneed, 121, arose under
the same act of 1835, and the same idea runs through-the
cuse, the language msed being less acenrate and the rea-
soning less carefully expressed by Judge Caruthers, than
in the case where the opinion was by Jndge Reese. The
State v. Schlier, 8 Heis., 283, was the case of a party en-
gaged in the avocation of photographing. In this case
(hief Justice Nicholson cites the definition given a priv-
ilege from various preceding cases, as follows:

“The exercise of an occupation or business which re-
quires a license from some proper authority, designated
by a general law, and not open 1o all, or any one, without
such license,” and says this was the settled judicial eon-
struction of the term privilege at the date of the adoption
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language to its facts, the same idea undferhea 13:;313, as ai_
the other cases in omr state, that_the tax _15.-9‘11 h: };a :cc:_};ﬁt
tion, avoeation, or calling, it being one m~w :h fneral
i sﬁppose& 1o be derived, by its exercise, f10§1 e g
i We i our
i 16 - oo through the list of cases in
publie. We need not go ; oo
i i _suffices to say that none o
ctate on this question. It su 52 e
inei .ed herein or found involy
vary the principles announce ‘ : .
fheyczses 1zi‘ced. When fairly construed in cgmle.ct-xm_l j\]'lvltz
their facts, all go on the idea of decl.armg t’t_le gnw?j@
tc be in the exercise of the occupaiion, OF in : ossio;
something to be done, not in the elgyme‘n‘;,npo;se;mo ;
shi : uch. e might g -
or ownership of property as suc : A i
iscussi f this question, and m
more elaborate discussion © : h B
exceedingly able and acute argument r_}f the att«:n::ne}trl gthis
eral in rfetail, but we do not deem this .nece:v,se'\ry :; =
lLranch of the case, as it would swell t.hlshopzmon ?i:ed
* ; rinciple we have annot s
a reasonable length. The principle i o
ink true meaning of the constitu
based, as we think, on the ution
as uu’dewstood by its framers, as well as the expotmt‘oe
aiven by our courts from 1835 down to the iijesen ; t;;zs,
:.bundar‘;tl? demonstrate the incorreciness of his posi : :
We need but add that to assume as correct his Iczla.ml px{; I;
csition, that whatever the legislature shall_so dee azrcou‘
a privilege, is to make this clanse of the constitution 2 ol
s imiti ing er I
ing ¢ i : ting or defining a pow
{erring & power, oY limi . e
legislature, useless, inoperative, and ailaeurd. ) I;l ei;}::‘e foo ver
l ax i is mode is only equlv _
conferred to tax in this mo to
will or discretion of the legislature, then the constltu:luolli,
or this clause, is practically a nullity, csases tfl) b:.hzn‘y;i = of‘
rer the subject, but only t
or to operate at all over 5
the lecislative body would be supreme Over t}:;tjl %}I;e’i?;e é
= o
i rthi d all property con
s that, in fact, anything an * ‘
exclusi;ely in this way, and thus ‘%he rule of taa}(latmuo a:?
cording to value be annulled. This f:auno’f be the prop
construction of the clause 1mda.r colnmderatxon_ -
We arve aware that the distinction may be said t
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somewhat refined between taxing the occupation, avoca-
tion, or calling of a party by reason of his using his prop-
erty in that calling or ocgupation, and taxing the property
itself, as property, bunﬁ;le distinction is made in our
constitution in very plain and emphatic language, repeat-
edly adopted as its proper interpretation by our courts,
und we feel bound to maintain it as the supreme law of
the land, which we cannot alter and dare not disregard.
In support of the view we have taken of this hill as a reve
enue measure in its purpose, we may add here that it is so
treated by all the parties to this case by paying the taxes,
first, under protest, and second, bringing the suit for the
aniount so paid under the provisions of the act of 1873,
and if these provisions had not been strictly pursued, we
have no doubt but that the watchful attorney, who always
sedulously and zealously guards the interesi of the state,
would have promptly interposed the bar of that .statute
against the right of the taxpayer to sue at all.

So much for this aspect of the case, in which we hold
this law by its terms to be a revenue law, and a tax upon
the simple ownership of property, by declaring it to be
a privilege and not a tax upon any peculiar use of it for
profit to be derived from the general public, nor a tax
upon an avocation, calling, or pursuit, all of which may be
declared and have been so held privileges under our con-
stitution.

The dog being property, may be taxed as a matter of
course, under our view, as all other property, ad valorem,
such value to be ascertained in such manner as the legisla-
ture may direct. We omitted to notice the fact, and add
it here, that the language of our statutes creating priv-

ileges, as well as their subjects, is based on the view we
have taken. For instance, the code, sec. 550, says: “The
occupations and transactions that shall be deemed priv-
ileges, and be faxed, and not pursued or done without Ii-

cense, are the following, ete. [See Shannon’s Code, secs.

© oS lDted
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692, 712]. then enumerating the v:n'io.u; oclcup}:;mc::;i ’L:il:;
tess, and callings that are {.‘ﬂﬂd& subjeet tc-ﬂ the e
im [31.;:3&.‘&.1, all of them i]n‘lulvm.g-_; the_ l?:].(?ﬂlﬂftzil éndjsﬁmﬁve
in part, we have given i thiz opinton as T
satures of a privilege.
de.:: :0 the (ﬂijecti on that the dog is not a propert;s‘t lfftgg;
eral use or having a market value, we may say : zi al;m
particular use to which property may be put, or its e s ;
or what may make the elements o.f its value, lc-a:r).mf:t.:} + {;V
or affect the prineiple on which it is Pl‘Ot‘{acued as :uz 4
the constitution, If it be prcﬁlaehrt}‘, wha[;::{i 1:;; Vr;lue
3 lements of value, or however t
;11::; 1;); ft is still under the protection given 1]:1 th:{:;xsi::;
ment. Many articles wight have no market ¥ ‘ ,.t'éd
no one would hesitate to elaim they wers not 50 };;Z}_ei im{
such as family pictures and many articles oik te all;le
that miglht have no practical use fmd 0 _miar «ih ¥ r;ni
and tbe;efore, not e real sources of revente, on ihe pri

siple of ad valorem faxation. )
CIpif"ZInow proceed shortly to notice the othert asgi(;t ;3
whiclr this case has been pressed upon our ;.ttin Case_:
the attorney-general and co?nsel who arg}llle H:e -
that is, that the law is sustainable under the police p
: ate. ’ '
* {llfq i:offm' is a very diﬂ'erent'ouf& from the t]al_\nl'xlg ]i);;vlzlw
az we think, in its essentisl principles, ’F.h0}1g 11_ eteYld -;
power, when properiy exercized, may mdu-ec’t.? = o
reach the end sought by the other fn some cases. musé
power in the state is based on the maxims tl:}z;l :rm:}; st
o use his own as mnot to do wrong to apother, &
ii.dividual citizen shall so enjo?' 1hJs o;vn{l;:ihtsthist Eit
ihereby to infringe upon the rights ol others, that he
:kf::m and rights of the individual, or a {".‘Lii..-‘-‘-t-'.; u‘f A]:ndf“:fe
uals, is to be made sibzervient 1o 'r]}e higher m.\;ej.&L'o“ ;he
whole o majority of the people of t.he state “hl-ﬂf‘ eieoﬁ‘_
niingr intervest shall conflict, in the judgment of the legis

e T T e

e

g oy _...\.,—“.{:_{lj Lty

Byt e L e

ParcLies v. Lewis. 247

lature, with that of the greater. It is well defined by Chief
Justice Shaw, in Commonwealth v. Alger, 7 Cushing, 53,
54, 85, to be §f “principle growing out of the nature of
well-ordered eivil society, that every holder of property,
however absolule and unqualified may be his title, holds
it under the implied™Hah %y that his use of it (may be so
regulated that it] shall not be injurious to the equal [en-
joyment of others having an equal] right to the enjoyment
of their property, nor injurious to the rights of the corm-
munity. . . . . Rights of property, like all other
social and conventional rights, ave subject to such reason-
able limitations in their enjoyment [as shall prevent them
from being injurions and to such reasonable restraint and
regulations], established by law as the legislature, under
the governing and controlling power vested in them y the
constitution, may think necessary and expedient.”/ This
was said in a case where parties had the right, by reason
of ownership of uplands near the -sea, and to the fee in
adjoining flats, to erect wharves and other bliilcﬁugs
thereon. The legislature fixed lines in the harbor of Bos-
ton, beyond which no wharf should extend, and declared
any wharf extended beyond this point to be a nuisance.
The party was indicted, however, for the nuisance and the
conviction sustained, and the law held to be constitutional.
We need not go minutely into the various cases on this
question. They all stand on the principle announced,
though the particular circumstances of each case are vari-
ant the one from the other. TInstances of the exercise of
this power may be found in regulations requiring railroads
te fence in their tracks to prevent destruction of stock,
making them liable on failure for the value of all stock
killed by their cars. See Cooley Const. Limt., 572 et seq.
[6th ed., 704, etyseq.; 712 et seq.]
As szid by Mr. Cooley, Const. Limt., 594 [6th ed., 738,
7897, “it would be quite impossible to enumerate all the
instances in which the power is, or may be exercised, be-
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cause the various cases in whicl% the .e:\"ercls..e bly oni;nc?;
vidual, of hiz rights, may conﬂ?ct with ’a 511111)11 ar Oei.du =
by others, or may be detrimental .’;0 the. .pu-,v, ic T Q)
sé;fety, are infinite in number and in van?ty.". e
We will, however, from the cases betfore us‘,l_t g ai
some of the means which bave been h.eld COIIS-[‘TL.-'LJ 1. "
«nd within the power of the legislature i otherlata:le:,? n.:i
which the ownership of property_ may be 1egu m:. L ‘.urv
restraints fixed upon such ownership s0 43 to pl‘e'V:e]‘l . 1_11311i i
to others, or detriment to great public 1ut1?reitb m?\T Wmer_
such ownership must always be held sul:ordma..g. L:ut T
ous instances will be found in Cooley’s Const.'ﬂ mf ;1 E;
595 [6th ed, T39-741], for the proper e;«zrclée o S“C];
power, and are familiar to our own Junspru‘ cnce1 e
cases, too, a3 in thermselves are not wrong, b.ll[- .ncl*, ¢ ecﬁhﬁﬁ
to b;a _public nuisances becanse endangering .’me)1 _Lil -
health, public safety, and we may zld.d.‘ fh@ samem’l‘eat I-)Eb-
applies.to that which is tleemf:d injurious 120 z],myl:'_.: el
lic interest, and this to be judged of by the ebll:{ “
AMill dams may be abated or dést—ro-}‘je‘d, church )Zalc s four ;
detrimental to the public health, or in r.lange_.r of beggnu;xlz
so, the keeping of gunpowder in eities or vﬂlflg;esi)e-at
sale of poisonous drugs, allowing umiuzzled 'dog{: b(_)q > =
Jarge when danger is apprehel-Ided f'rom hy(.hOI])i l:l tn, i
we may say, the same regulation might be .yp‘p jzh e
of danger to any great public i’ntergst, sucl}lraa. 1=1 ee»ij[z e
ing in our state. The author adds, “and, \'gel‘l‘elya ¥ ;OVi({e
be said that each state has complete authority t? .;pt we
for the abatement of nuwisances, whether they exist by th
arty’s 1 or nof.”
1"‘“;;‘1 \.l\;::iltelumetts, it has been held tha_‘r a lw [;_\ﬂ va
1867, ¢l 130, sec. T1, was valid Prn\:ldmg tln_lt 1:31_11%1
1‘.@]':‘1.!;1 may, and every police offieer [ana consmblt?_i. s i :
kill, or c-zlt;'sc- to e killed, all dogs [\\‘hE'.l"lF.‘TEl' or] w here.\ \.:.
found, not licensed and collared 3C(:Gl‘€h]'fg to tl'f.{:‘. 1:.31111‘11?
ml:.nt.-*. of a statute, and this without previons adjndieation,
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and that an officer with a warrant for this purpose from
proper authority, might even enter upon the close of an
owner for this purpose. See 100 Mass. R., 186. We may
say that this decision goes too far in one aspect, and there
ought to be a judgment of a court of competent jurisdie-
tion as to the improper possession of the property before
it could rightfully be destroyed.

At any rate, from a brief summary of their results, it is
clear from them all that the state may declare the keeping
of this species of property a nuisance, or limit the number
to be kept, or particular species of it, with known tenden-
cies to do injury by devouring sheep; that it may impose
penalties for keeping such animals, to be enforced by fine
or otherwise, on conviction; that it may regulate the man-
ner in which such animals shall be kept, as by forbidding
them to be allowed to go at large except when in use and
under the control of competent persons, or require them
to be kept muzzled or collared so as to be incapable of
doing mischief, and, in fact, may make whatever [char-
acter] of regulation or requirement in this direction [that
may be] adequate to the end to be attained, the protection
of that valuable and increasing industry, wool growing in

our state.

To devise prover means in this direction is confided to
the wisdom of the legislature representing the people and
familiar with their wants. But in case of destruction of
this or any other property, except in the well-known cases,
recognized at common law, of great emergencies, such
as the destruction of a house in a city to check the progress
of a fire, etc., and under these limitations, the rule of the
constitution of our state must be followed—that is, no man
shall be deprive{l of his life, liberty, or property, but by
the judgment of his peers, or the law of the land. [Comst.,
art. 1, secs. 8, 21, and art. 11, sec. 8.]

This last phrase is but equivalent to “due process of
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law,” and is well defined in this respect by the supreme
court of New York, as follows:

“The law of the land, as used in the constitution, does
not mean 2 statute passed for the purpose of working the
wrong. That comstruction would render the restriction
absolutely nugatory, and turn this part of the constitution
into mere nonsense.” ~ It would but be to say to the legisla-
ture, you shall not do the wrong unless you choose to do
it. The meaning is, that no mexmber of the state shall be
disfranchised or deprived of any of his right and privileges,
anless the matter shall be adjadged against him wpon trial,
had according to the course of the common law. It must
be ascertained judicially that he has forfeited his rights
before he can be deprived of them. It cannot be done by
mere legislation, but we add, only by adjudication, with
the well-known exceptions referred to. Taylor v. Porter,
4 Hill, 140; Sedg. on Const. and Stat. Law, p. 478, et seq.

1t is proper to say that another section of the act, not
germain, however, to the main body of it, contains an
apt illustration of au appropriate exercise of this power, by
making it a misdemeanor, knowingly to keep 2 sheep-
killing dog, and upon conviction upon presentment or
indictment, imposed a fine of twenty-five dollars on the
person so convicted.

The act of 1865-6, ch. 8, sec. 1, had provided a similar
remedy which was in force when the law under discus-
sion was passed, but we suppose Wwas not observed by the
legislature at the time. See T. & S. Code, sec. 46652
[Shannon’s Code, sec. 6527].

Tt will readily be seen from this review of the principles
that underlic the police power, as well as the cases on the
subject, that this statute is not in accord with them, so far
as the provisions for taxation are concerned. In fact the
law was not framed with that view, but purely as 2 revenue
measure, no doubt intending as one of the results, however,
to be secondary to the first, to lessen the number of dogs

s i
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in this state, but this secondary end which might or might
not 1':16 the result, cannot bring the tax imposed within %hel
requirements of the constitution, and the means used are
not th‘e appropriate ones to that end.

It is proper, perhaps, before we close, to refer to one
?ther argument presented. That is, that our license laws
In some cases, as in that of selling spirituous liquors, were
intended to check its sale. This may be, and is no éloubt
?o some extent, a secondary result of the law, but the lealdi
ing one [object] is revenue. ’

But it is clear, this is only an incident to such a law
FV& have but to look at the list of oceupations made prié':
;ege__s tx? see that this is not the general objeet of such laws.

]?;t:::mﬁ?tmercbﬂnts, telegraph companies,’artists, and
photograpliers. These oeeupsimns were certainly not in-
Teuded to be checked or lessened by declaring them a priv-
ilege, and taxing them as such. It does not follow that
})ecause this effect may, in some degree follow, that it
is the end of the law, nor that it is ;ione in the, exercis
o}f1 tl;e ?.oliee power of the state, especiallly when we sez
:h:r,%mg__w But we need not fur-
pursue this discussion. The result is, that the law
})efore us must be held void as a revenue measure or tz;x
imposed in violation of the limitations of our constitution
and not sustainable under the police power of thle state!
because not so purposed in the first place, and, second bei
cause not using the appropriate remedies for the exe;cis
of such pmrg;‘éﬂmvever lightly we may esteem the :
mal subject to this tax, the constituion of our state isﬂ:l:’;
thus lightly to be; esteemed, and must be held, ‘both in

great and small t f
g matters, to be the supreme law of the

Let the Judgment be r .
be entered here. eversed, and proper judgment
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DISSENTING OPINION.

MaFarland, J., delivered a dissenting opinion, as fol-
10\}5 ;iid not hear the argument in this case, and it is not
my purpose to enter into an elaborate discussion of the
qu;St\lx?:lild not doubt the correctness of' the conclusions
reached by the opinion of the majority, if dogs are to be
regarded as property in the same sense and to the same
extent as other property. I agree that as to all _propertg
recognized as such by the common 18‘3’\7’, and intende
to be protected by our constitution, that 1t-. would .nf)t do to
hold that the legislature might declare it a privilege to
own such property and tax the privilege. B:ut by the
common law the citizen was regarded as having only a
base or qualified property in dogs; it was not 1arce-ny t(j
steal them, and I have not been able to see t%mt tl}ls has
been changed with us, or the status (?f the animal mhany
manner changed, although the majority of the court have
recently held that a dog may be the subject of. 1arce-1}y; that
our statutes change the common law on this subject, an
opinion in which I did not concur [State v. Brown, 9 Ba?{.,
53]. It has been often held that the owner may main-
tain an action of trespass for killing his d(.)g, and to this
extent property in them has been r‘eco-gmzed, and jchei
have, no doubt, some value. [Wheatley v. Harris,
Sneed, 468.] . |

But they certainly do not stand in the same attitude as
other domestic animals. They bave mno market value.
They are not bought and sold in the market, as horses,
cattle, and sheep. Ii the legislature were to urfder.take to
comply with the positive mandate of the gonstltutlon, re-
quiring all property to be taxed, and to tax them as gr.op-

erty according to value, it would probat}ﬂ? be fo.un im-

pr;;cticable to find any means of ascertaining their value.
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They are not among our people used for food; they are
not, in general, raised and sold for profit.

In short, while to some extent useful, they were not
regarded by the legislature as a species of property essen-
tial to the general prosperity of thé state. On the other
hand, they were regarded, as to some extent, dangerous to
other property, and likely, with their increasing numbers,
to become a public nuisance.

In this view, the law in question was passed for the
purpose of diminishing the number, and discouraging their
future increase. I have no doubt that under the police
power, the legislature mighi, for the general good, accorn-
plish this purpose in some form. While the law is styled
a revenue law, it provides that in every instance the tax
levied may be satisfied by the destruction of the dog, show-
ing the latter to have been the primary object.

Regarding the purpose aimed at by the legislazure as
clearly within their power, and the object accomplished as
undoubtedly legitimate, I should not be overly technical as
to the mere form in which it was accomplished, whether
it be called taxing a privilege or enforcing by penalty
Froper police regulations, when I can see-that no sub-
stantial constitutional right has been violated. I am in

favor of a strict enforcement of all constitutional restric-
tions for the protection of substantial rights, but T am not
in favor of so construing these restrictions so as to make
them obstacles in tge way of accomplishing needful and
proper legislation, and T do not suppose that the framers
of the comstitution ever imagined that they were placing
these animals beyond the power of their own Tepresenta-
tives.

No law should be declared void by the courts unless

clearly in violation of some positive restriction of the con:
stitution.





