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I

STATEMENT OF THE ISST'ES PRESENTED

THE NOTTCE OF APPEAT. l[AS NOT TTMELY FTLED, Pt RSUAIIT
TO RttLE 4 (B) , TENNESSEE RULES OF APPELT,ATE
pRocEptRE, AIID RITLE 59.01, TENNESSEE RITLES OF CrVrL
PROCEDT'RE.

THE TRIAT COT'RT HELD THAT CUPELLI ATiTD TI'LIS FAILED
TO RESPOND TO FLEXIBILITY' S SPECIFICATION OF

UaTERTAL FACTS AS REQUTRED BY RITLE 55.03, TENNESSEE
RITLES OF CrVrL PROCEDTRE, AIID, THEREFORE, CONCLTDED
THAT THERE }IAS NO GENUINE ISSUES OF !,IATERIAI FACT
A}ID ELEXIBILITY ?ilAS ENTITLED TO A JT'DGMENT AS A
!,TATTER OF LAW. THE TRIAI, COI'RT PROPERLY GRATiTTED

FLEXIBILITY'S MOTION FOR SI'MINRY fiIPOONT.

II.

III. THE TRIAI COI'RT PROPERLY DENIED CUPELLI A}ID TUI,IS'
MorroN To nscolTbrosn AND MorroN To sET AsrDE
iII'DGMENT FIIIDING THAT II}IE EAD RI'N TO ASSERT THE
BEI,ATEDLY ASSERTED NEW DEEENSES RJAISED IN THE
MCTrIONS.
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STATEMENT OF THE CASE

On May 27 , 202I, plaintif f /appel-l-ee, Flexibility Capital,

Inc. (hereinafter "Flexibil-:-Ly"), filed suit in the Hamil-ton County

General Sessions Court against defendants/appell-ants, Sabatino

Cupelli (hereinafter "Cupelli") and David Jonathan Tulis

(hereinafter "Tulis"), d/b/a Hot News Tal-k Radio, to recover the

bal-ance due on a future receivables sal-e and purchase agreement.

(Vol. I, P. 3) . Fl-exibility advanced future receivables to Cupelli

and Tul-is. (Vol. I, P. 43-45). Cupelli and Tulis failed to pay as

promised and a balance remains due. Id. Cupellj- was served with

the civil- warrant on August 10, 202I. (Vol. I, P. 1). Tulis was

served with the civil warrant on August 6, 202I. Id. On March 29,

2022, Cupel1i, Tulis and Flexibility's counsel- appeared in the

Hamil-ton County General Sessions Court.. Id. Judgment was entered

in favor of Ftexlbility against Cupelli and Tul-is for $24,999.99.

Id. Cupelli and Tulis.consented to the entry of the judgment. Id.

On April B, 2022, a notice of appeal was filed by Cupelll

and Tulis to the Hamilton County Circuit Court (hereinafter "the

Trial- Court"). (Vol. I, P. 5). On May 16, 2022, Flexibitity

filed a motion for summary judgment, a supporting brief, a

specificatlon of material- facts, the affidavit of Flexibility's

representative, Gina Monteforte, and Flexibil-ity's attorney's

affidavit for attorney's fees, with a hearing date of June 20,

2022. (Vol. I, P. 6-52) .

On May 23, 2022, Cupelli and Tul-is served upon Flexibility's

counsef "Admissions and confessions." On June 3, 2022, Cupelli and

)



Tulis filed a motion for continuance of the hearing on

Ffexibili-ty's motion for summary judgment to allow additional time

for discovery. (Vol. I, P. 53-54). On June 6, 2022, Cupelli and

Tulis fifed a "supplemental Filing" with a "Notice: Validity of

alleged debt disputed" and "Discovery request for production of

documents & accounting." (Vo]. l, P. 55-61). On June 15, 2022,

Cupelli and Tulis prematurely filed a motion to compel.1 Cupelli

and Tulis had just served Flexibility's counsel with "Admissions

and confessions" on May 23, 2022, and requests for production of

documents on June 6, 2022. The parties agreed to continue the

hearing on Flexibility's motion for sunmary judgment to July 18,

2022. On June 23, 2022, Flexibility filed its response to the

"Admissions and Confessions." (Vol-. II P. 62-64).

On July 14,2023, four (4) days prior to the hearing on

Flexibility's motion for summary fudgment, Cupelli and Tulis filed

a motion to dismiss and a motion for Rul-e B sanctions (Vol. I, P.

65-69) . Cupelli and Tufis asserted that the filing of a sworn

denial was grounds for dismissal-, pursuant to T.C.A. S 62-20-L24.

Id. T.C.A. S 62-20-L24 applies to consol-idated debts assigned to

third parties and is not applicable in this case. Further, Cupelli

and Tulis alleged that Flexibility's counsel were "misleading the

Court" by using the terms "loan" and "balance due on a future

receivables sale and purchase agreement" interchangeably and should

be sanctioned. (Vof. I, P. 67-69).

The Trial Court continued Flexibility's motion for summary

1 The Trial Court's record does not include a copy of the
motion to compel.
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judgment to be heard on July 25, 2022, with all pending motions.

On July 22, 2022, Flexibility filed a motion to continue all

pending motions, ds counsel for Ffexibility was already schedul-ed

to be in another court on JuLy 25, 2022. (Vol-. I, P. 10-91) . By

agreement, all pendlng motions were continued to be heard August

15, 2022. On July 22, 2022, Flexibility fil-ed a response to

Cupelli and Tulis' motion to dismiss, motion for Rule 8 sanctions

and motion to compel. (Vo1. I, P. 75-90).

On August 10, 2022, Cupelli and Tul-is fil-ed a "Motion in

opposition to summary j udgment mot j-on. " (Vol. I, P. 9l--93 ) . On

August L2, 2022, Cupelli and Tulis filed an "Affi-davit and amended

answer to motion for summary judgment." (Vol. II P. 94-L31).

Cupetli and Tulis admitted that they received the advance future

receivables from Flexibility. Id. Cupelli and Tulis admitted that

they stopped making payments. Id. Cupell-i and Tulis asserted that

due to "interference by 3'o parties", namely Governor Lee and other

members of government, they were unabl-e to make payments. Id.

Essentially, Cupelli and Tulis asserted that they could not pay

Flexibility because of the shutdown during the Pandemic. Id.

Additionally, Cupelli and Tulis asserted that Flexibility assumed

the risk by entering into an agreement with Cupelli and Tulis and,

by assuming this risk, the motion for summary judgment should be

denied. Id.

At the hearing on August 15, 2022, Cupelli and Tulis struck

their motj-on to dismiss. Cupelli and Tul-is' motion for sanctions

was denied. (Vol-. I, P. 140-L4I). The Trial Court ordered "that
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proceeding forward, the documenLs underlying this l-awsuit shall be

referred to as the "Future Receivabl-es Sales and Purchase

Agreement." Id. The Trial- Court granted in part and denied in

part Cupelli and Tulis' motion to compel. 2 Flexibility's motion

for sunmary judgment was continued to September 26, 2022. On

September 9, 2022, the Trial- Court properly entered an order

denying Cupelli and Tulis' moti-on for sanctions. (Vol-. T' P. 140-

L4r) .

On August 25, 2022, Flexibility filed a motion to continue

the trial- as Flexibility's motion for summary judgment was still-

pending. (Vol. I, P. 138-139). On September 26, 2022, dD order

was entered setting this matter for trial- on December 9, 2022.

(Vol. II, P. 1BB-189).

On September 13, 2022, Cupelli and Tulis fil-ed a motion for

summary judgment and a supporting brief. (Vol. I, P. I42-I50; Vo1.

II, P. 151-155). Cupelli and Tulis' motion for summary was not

accompanied by a statement of undisputed facts as required by Rule

56.03, TTIDIlD
f .I\.V.L. Cupelli and Tulis again asserted that the shutdown

during the Pandemic made it financially impossible to comply with

the terms of the underlying agreement. (Vol. I, P. 151-155).

Cupelli and Tulis again asserted that since Flexibil-ity assumed the

risk of doing business with Cupelli and TuIis, and because Cupelli

and Tulis cannot pay, then the agreement was unenforceabl-e. Td.

On September 22, 2023, Flexibility filed a reply to Cupelli and

Tulis' amended answer to Flexibil-ity Capitaf's motion for summary

2 The Trial Court's record does not include a copy of the
order to compel.
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judgment. (Vol. II, P. 156-187). At the time that the underlying

agreement was entered into on February 6, 2020, Cupelli and Tulis

warranted to Flexibility that Hot News Talk Radio, LLC was a

fimited liability company in good standing. Id. Hot News Talk

Radio was not in good standing and had not been since September 23,

20L6. Id. Any assumption of risk by Flexibility was based upon

Cupelli and Tulis' misleading i-nformation. Id.

At the hearing on September 26, 2022, upon Flexibility's

motion for summary judgment, the Trial- Court notified Cupelll and

Tulis that their motion for summary judgment was not before the

Trial Court because it has not been thirty (30) days since the

filing of the motion. The Trial- Court set both motions for summary

judgment to be heard on November J, 2022. The Trlal Court

i-nstructed Cupell-i and Tulis to review Rule 56, T.R.C.P. (Vo]. II,

P. 220) . On November I, 2022, Flexibility filed a response to

Cupelli and Tulis' motion for summary judgment. (VoI. II, P. 190-

1e6).

At the hearing upon the parties' motions for summary

judgment on November 7, 2022, Cupelli and Tulis struck their motion

for summary judgment. (Vol. II, P. 22I). Flexibifity's motion for

summary judgment was properly granted. (Vol. II, P. 2L9-222). On

December 5, 2022, do order of summary judgment was entered in favor

of Flexibility against Cupelli and Tulis for $32,032.34. Id. The

Trial- Court held that Flexibifity's motion for summary judgment was

accompanied by Fl-exibil-ity's specif ication of material- facts in

compliance with Rul-e 56, Tennessee Rules of Civil Procedure. Id.

6



Flexibility's

several- times,

motion for summary judgment had

and was pending for almost six (6)

Trial Court had instructed Cupelli and Tulis at

September 26,

Court held

Fl-exibility's

2022, to review Rul-e 56, T.R.C.P.

that Cupelli and Tulis f ail-ed

specification of materiaf facts

56.03, T. R. C. P. Id. The Trial Court held

been continued

months. Id. The

the hearing on

Id. The Trial-

to respond to

as required by Rule

that the following

material facts were undisputed:

"On February 4, 2020, defendants applied for commercial-
funding. On February 6, 2020, defendants executed a future
receivabl-es sale and purchase agreement with ptaintiff.
Pl-aintiff advanced future receivables to defendants.
Defendants failed to pay as promised. The amount due
plalnti-ff by defendants was $27,061.38 as of August 5, 2020.
The agreement provides for the continuing accrual- of
interest and for the payment by defendants of plaintiff's
attorney's fees of 25 percent of the balance due. The
agreement is secured by a UCC-1 lien. Defendants detaln
plaintiff's collateral and have declined to turn over
possession of the collateral to plaintiff. Pursuant to Rul-e
56, Tennessee Rules of Civil Procedure, pl-a j-ntif f is
entitled to a summary judgment as a matter of law, there
bei-ng no genuine issue as to any material fact." Id.

On November 11, 2022, Cupelli and Tulis fil-ed a motion to

reconsider, the affldavit of David Jonathan Tulis and a supportj-ng

brief. (Vol. II, P. 205-218). Cupelli and Tulis belatedly

asserted for the first time that the underlying agreemeni t"" "an

illegal usury contract." Id. On December 9, 2022, Flexibility

filed a response to Cupelli and Tulis' motion to reconsider. (Vol.

II, P. 223-226). On December 79,2022, the day of the hearing on

their motion to reconsider, Cupelli and Tulis filed an "Answer to

plaintiff response to motion to reconsider, challenge of subject

matter jurisdiction." (Vol. II, P. 221-25I). This was the first

1



time that Cupelli and Tul-is asserted lack of subject matter

jurisdiction. At the hearing on December 19, 2022, the Trial- Court

denied Cupelli and Tulis' motion to reconsider. (VoI. TI, P. 264-

265) .

On January 18, 2023, the Triaf Court entered an order

denying Cupelli and TuIis' motion to reconsider. (Vol. II, P. 264-

265) . The Trlal Court held:

"that plaintiff's motion for summary judgment was properly
granted and the Court wil-l- not disturb its earlier ruling.
Defendants failed to respond to plaintiff's specification of
material facts as reguired by Rul-e 56.03, Tennessee Rul-es of
Civif Procedure , after being provided additional- time by the
Court to comply. Defendants are now attempting to befatedty
assert new defenses, including subject matter jurisdiction.
The time has run to assert such defenses. The judgment is
flnal. Defendants' motion to reconsider is denied." Id.

On December 22, 2022, Cupelli and Tulis filed a "Motion to

set aside order for intrinsic fraud, & demand for mandatory

judiclal notice." (Vol. II, P. 252-26I). Cupelli and Tulis'

motj-on to set aside the order of surnmary judgment mirrored their

previously filed motion to reconsider that had been denied. Id.

Cupelli and Tulis again belatedly asserted that the underlying

agreement was an i11ega1 usury contract, that the Trial Court

l-acked sub j ect matter j urisdiction and demanded that the Trial-

Court set aside the order of sunrmary judgment. Id. On December

29, 2022, Cupelli and Tul-is filed a "Motion to delay clock on

notice of appeal." (Vol. If, P. 262-263).

On February 6, 2023, Flexibility filed a response to Cupelli

and Tul-is' motion to set aside order. (Vol. II, P. 266-268) . On

Eebruary 27, 2023, Tulis fil-ed an "Affidavit and objection to
vU
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signing final order." (VoI. II, P. 269-274).

On February 20, 2023, the Trj-al- Court entered an order

denying Cupelli and Tulis'motion to delay cl-ock on notice of

appeal. (VoI. II, P. 215) . On February 15, 2023, the Trial- Court

entered an order denying Cupelli and Tulis' motion to set aside

order for intrinsic fraud and demand for mandatory judicial notice.

(VoI. IT, P. 288-289) . The Trial Court hel-d:

"that the Court has previously addressed and denied
defendants'request upon hearing defendants'previously
filed motion to reconsider. An order was entered on January
18, 2023, denying defendants' motion to reconsider.
Defendants' motion to set aside i-s also denied. "

Cupelli and Tulis filed an unti-mely appeal to this Court on

March 8, 2023.
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STATEMENT OF FACTS

Pl-aintiff/appeIlee, Flexibility Capital, Inc. (hereinafter

"Fl-exibility"), fil-ed suit against Sabatino Cupelli (hereinafter

"Cupelli") and David Jonathan Tulis (hereinafter "Tulis"), to

recover the bal-ance due on a future receivables sale and purchase

agreement. (Vo]. l, P. 3-4) . Cupelli and Tul-is failed to pay as

promised and a bal-ance remains due. (VoI. I, P. 43-45) .

As set out in Flexibility's specification of material facts

in support of its motj-on for sunrmary judgment fil-ed on May 16,

2022, Cupelli and Tul-is applled for commercial funding with

Flexibil-ity on February 4, 2020. (Vol. I, P. 46-48). On February

6, 2020, Cupelli and Tulis executed a future receivables sale and

purchase agreement with Flexibility. Id. Flexibility advanced

future receivables to Cupelli and Tul-is. Id. Cupelli and Tul-is

failed to pay as promised. Id. The amount due Flexibility by

Cupelli and Tulis was $2I,061.38 as of August 5, 2020. Id. The

agreement provides for the continuing accrual- of j-nterest and for

the payment by Cupelli and Tulis of Fl-exibility's attorney's fees

of 25 percent of the bal-ance due. Id. The agreement is secured by

a ucc-1 lien. Id. Cupelli and Tulis detain Ffexibil-ity's

col-l-ateral- and have declined to turn if over. Id. Al-so in support

of its motion for summary judgment, Flexibility filed the affidavit

of its represent.ative, Gina Monteforte, verifying the above

material facts. (Vol. I' P. 43-45).

Flexibility properly filed its specification of material-

facts with its motion for summary judgment in compliance with Rule

10



56.03, Tennessee Rules of CiviI Procedure, setting out each fact in

a separate, numbered paragraph supported by specific citation to

the record. (Vot. It P. 46-48). Cupelli and Tulis failed to

comply with Rule 55.03, T.R.C.P., and did not fil-e a response to

Fl-exibility's specification of material facts, which were therefore

undisputed. Flexibil-ity's motion for sunrmary judgment had been

pending for almost six (6) months prior to the Trial Court's

ruli-ng. (Vol. II , P. 2L9-222) . The Trial Court had j-nstructed

Cupelli and Tul-is to review Rul-e 56, T.R.C.P. Id. Even with this

instruction from the Trial Court, CupeJ-1i and Tulis stil1 failed to

comply with Rul-e 56.03' T. R. C. P. On December 5, 2022, the Trial

Court properly entered an order of summary in favor of Flexibility

against Cupelli and Tulis. (Vol. II, P. 2L9-222).

on November If, 2022, Cupelli and Tulis filed a motion to

reconsider the Trial Court's ruling on Fl-exibility's motion for

summary ;udgment. (Vol. II, P. 205-218). On January 18, 2023, the

Triaf Court properly entered an order denying Cupelli and Tul-is'

motion to reconsider finding that Cupelli and Tul-is were attempting

to belatedly assert new defenses, including subject matter

jurisdiction. (Vo]. II , P . 264-265) . On December 22, 2023,

Cupelli and Tulis filed a motion to set aside the order of summary

judgment which mirrored their previously filed motion to

reconsider. (Vol. II, P. 252-26I). Cupelli and Tulis' "motion to

set aside" was essentiatly a motion to reconsider the Trial Court's

previous denial of their motion to reconsider that was filed on

November IJ, 2022, and denied on January 18, 2023. The fiJ-ing of

11
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a second motion to reconsider is "not authori-zed and will not

operate to extend the tj-me for appel-late proceediDgs," pursuant to

Rule 59.01, T.R.C. P.

The deadline to file a notice of appeal to this Court was

thirty (30) days after the entry of the Trial- Court's order denying

the motion to reconsider on January 18, 2023. The deadline to file

a notice of appeal to this Court was February If, 2023. CupeIIi

and Tulis fil-ed their notice of appeal on March 8, 2023. The

notice of appeal was not timely filed, and therefore, the appeal

should be dismi-ssed.
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DESTGNATION OF THE RECORD

The Record in this case consists of two (2) volumes of the

technical- record. Volumes I and II are comprised of the pleadings,

orders and other papers filed with the Circuit Court of Hamil-ton

County, Tennessee (hereinafter "the Trial Court"), consecutively

paginated. In this Brief, reference to the papers fil-ed in Vol-ume

Nos. I and II are desi-gnated by the volume number and page number,

i. e. (Vol. I, P. 24) .

STA}IDARD OF REVTE9V

The Tennessee Appellate Court must first determine 1f the

notice of appeal was timely filed. Pursuant to Rul-e 4 (a) ,

rTannacc66 Prrl aq nf 11 r]-a DrnnaArrra the notice of appeal must

be filed with the Appellate Court Clerk withj-n 30 days after the

date of entry of the judgment appealed. Rul-e 4 (b) , T.R.A. P.,

aflows for an extension of this time if a motlon is fifed pursuant

to Rule 59.04, Tennessee Rules of Civil- Procedure. Rule 59.01,

T. R. C. P. , provides :

"Motions to which this rufe is applicable are: (1) under
50.02 for judgment in accordance with a motion for a
directed verdict; (2) under Rule 52.02 to amend or make
additional- findings of fact, whether or not an alteration of
the judgment would be required if the motion is granted; (3)
under Rul-e 59.01 for a new triali or (4) under Rule 59.04 Lo
alter or amend the judgment. These motions are the onJ-y
motions contemplated under these rules for extending the
time for taking steps in the regular appeJ-J.ate process.
Motions to reconsider any of these motions are not
authorized and wilJ. not operate to extend the time for
appelJ.ate proceedings. (Emphasis added) . "

If the Court finds that the notice of appeal was not timely

13



filed, then the appeal shall be dismissed.

Tennessee Appetlate Courts "revj-ew a trial- court's rul-ing on

a motion for summary judgment de novo, without a presumption of

correctness. Bain v. Wel-l-s, 936 S.W.2d 618, 622 (Tenn. L991); see

afso Alrshrr e \/ - Methocl i st H el J-hr-:rc -Memnhi s Hosn- , 325 S.W.3d 98,r

103 (Tenn. 2010). In doing so, Ithe Court] makeIs] a fresh

determination of whether the requirements of Rule 56 of the

Tennessee Rules of Civil Procedure have been satisfied." Rve v.

Women's Care Center of Memphis, 4f7 S.W.3d 235, 250 (Tenn.2015).

The Court "must first determine if a factual dispute exists" and,

if so, "whether the disputed fact creates a genuine issue for

triaf ." Bailey v. Rain, Inc., 29 S.W.3d B-19, BB2 (Tenn.Ct-App.

2000). "II]n Tennessee, aS in the federal system, when the moving

party does not bear the burden of proof at trial-, the moving party

may satisfy its burden of production either (1) by affirmatively

negating an essential- element of the nonmoving party's claim or (2)

by demonstrating that the nonmoving party's evidence at the summary

jud.qnent stage is insuf f icient to establ-ish the nonmoving party's

claim or defense." Rye at 264.

In Rye the Tennessee Supreme Court overrul-ed its prior

holding in Hannan Al-l-te1 PubIis ino Co. 210 S.W.3d 1 (Tenn.

2008) . The Court held that it has \\ \a special duty' to correct

erroneous rules that have been 'recognized and nurtured' by this

Court . Because the standard articulated in Hannan is

unworkable and inconsj-stent wlth the history of Tennessee Rul-e 56,

we take this opportunity to correct course." Rye at 263-264. The
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Court overturned the Hannan standard that required Courts to

"assume that the nonmoving party may stiJ-J-, by the time of triaI,

somehow come up with evidence to support her claim." -Ic| at 26L.

Instead, the Court in Rye held that Tennessee Ru.l-e 56 mirrors

Federal Rule 56 and affirmed the "put up or shut up" standard

establ-ished by the United States Supreme Court in the Celotex

trilogy. "The focus is on the evj-dence the nonmoving party comes

forward with at the summary judgment stage, not on hypothetical

evidence that theoretically could be adduced, despite the passage

of discovery deadlines, at a future trial." Rye at 265. Rye sets

the standard of revj-ew of motions for summary judgment on appeal.
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ARGUMENT

THE NOTTCE OF APPEjAI WAS NOT TTMELY FrLED, PITRSUAIIT TO
RILE 4(B), TENNESSEE RULES OF APPELT,ATE PROCEDTRE, AIiID
RI,LE 59.01, TENNESSEE RITLES OF CrVrL PROCEDITRE.

Rul-e 4 (a) , Tennessee Rul-es of Appellate Procedure, provides:

"In an appeal as of right to the Supreme Court, Court of
Appeals or Court of Criminal- Appeals, the notice of appeal
requi-red by Rule 3 shall- be filed with the clerk of the
appellate court withing 30 days after the entry of the
judgment appealed from ."

Rul-e 4(b) , T.R.A.P., provides:

"In a civil- actj-on, Lf a timely motion under the Tennessee
Rul-es of Civil Procedure is filed in the trial- court by any
party: (1) under Rule 50.02 for judgment in accordance with
a motion for a directed verdict; (2) under Rule 52.02 to
amend or make additional findings of fact, whether or not an
al-teration of the judgment would be required if the motion
is granted; (3) under Rul-e 59.07 for a new trial-; (4) under
Rul-e 59 . 04 to al-ter or amend the j udgment, the time f or
appeal for al-l- parties shall run from the entry of the order
denying the new trial- or granting or denying any other such
motion. "

Rule 59.01, Tennessee Rules of Civil Procedure, provides:

"Motions to which this rule is applicable are: (1) under
50.02 for judgment in accordance with a motion for a
directed verdict; (2) under Rule 52.02 to amend or make
additional findings of fact, whether or not an alteration of
the judgment woul-d be required if the motion is granted; (3)
under Rul-e 59.07 for a new trial; or (4) under Rule 59.04 to
alter or amend the judgment. These motions are the only
motions contenplated under these rules for extending the
tine for taking steps in the regular appeJ.J.ate Process.
Motions to reconsider any of these motions are not
authorized and will not operate to extend the tine for
appeJ.late proceedings. (Emphasis added) . "

On December 5, 2022, the Trial Court properly entered an

order of summary in favor of Fl-exibility against Cupelli and Tulis.

(VoI. IT, P. 219-222).

Cupelli and Tulis filed a motj-on to

I6
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reconsider the Trial Court's granting of Flexibili-ty's motion for

summary judgment. (Vol-. II, P. 205-2IB) . On January 1'8, 2023, the

Trial Court properly entered an order denying Cupelli and Tul-is'

motion to reconsider finding that Cupelli and Tul-is were attempting

to belatedly assert new defenses, including subject matter

jurisdiction. (VoI. If, P. 264-265) . On December 22, 2023,

Cupelli and Tulis filed a motion to set aside the order of summary

judgment which mirrored thelr previously filed motion to

reconsider. (Vo]. II, P. 252-26I). Cupelli and Tufis' "motion to

set aside" was essentially a motion to reconsider t.he Trial- Court's

previous denial of their motion to reconsider that was filed on

November 11, 2022, and denied on January 18, 2023. The filing of

a second motion to reconsider is "not authorized and wil-l not

operate to extend the time for appellate proceedings", pursuant to

Rule 59.01, T. R. C. P.

The deadline to file a notice of appeal to this Court was

thirty (30) days after the entry of the Triaf Court's order denying

the motion to reconsider on January 18, 2023. The deadline to fil-e

a notice of appeal to this Court was February 11, 2023. Cupelli

and Tulis filed their notice of appeal on March B, 2023. The

notice of appeal was not timely filed, and therefore, the appeal

should be dismissed.

II. THE TRIAI, COT'RT HELD THAT CUPELLI AIiID TT'LIS FAILED
TO RESPOI{D TO FLEXIBILITY' S SPECIFICATION OF
lnTERrAr, FACTS AS REQUTRED BY Rt r,E 56.03, TENNESSEE
RULES OF CrVrL PROCEDT RE, AliID, THEREFORE, CONCLTTDED

THAT THERE WAS NO GENUINE ISSI'ES OF !{ATERIAT FACT
AIiID EI,EXIBILITY WAS ENTITLED TO A JI'DGMENT AS A
IIATTER OF I,A}T. THE TRIAI COURT PROPERTY GRAIiITED
FLEXIBILITY' S MOTION FOR ST'M}4ARY JII'DGMENT.

L1



Rul-e 56.03, T.R.C.P., provides:

"In order to assist the Court in ascertaining whether
there are any material facts in dispute, any motion for
sunrmary j udgment made pursuant to Rul-e 56 of the
Tennessee Rules of Civil- Procedure shall be accompanied
by a separate concise statenrent of the material facts
(emphasis added) as to which the moving party contends
there is no genuine issue for trial. Each fact shall be
set forth in a separate, numbered paragraph. Each fact
shal-1 be supported by a specific citation to the record.
Any party opposing the motion for summary judgment must,
not l-ater than five days before the hearing, serve and
file a response to each fact set forth by the movant
either (I) agreeing that the fact is undisputed, (ii)
agreeing that the fact is undisputed for purposes of
ruling on the motion for summary judgment only, or (iii)
demonstrating that the fact is disputed. Each disputed
fact must be supported by specific citation to the
record. Such response shall- be filed with the papers in
opposition to the motion for summary judgment."

Fl-exibility properly filed a specification of material- facts

wlth its motion for summary judgment setting out each fact in a

separate, numbered paragraph supported by a specific citation to

the record. (Vol. I, P. 46-48) . Flexibility complied with Rufe

56.03, Tennessee Rul-es of Civil Procedure.

CupeIli and TuIis fail-ed to f il-e a response to Flexibif ity's

specification of material fact. "IT]he material- facts set forth in

the statement of the movj-ng party may be deemed admitted in the

absence of a statement controverting them by the opposing party."

Holland v. City of Memphis, L25 S.W.3d 425, 428 (Tenn.Ct.App.

2003) .

The Trial- Court properly held that there were no genuine

issues of material fact and Flexibility was entitled to a judgment

as a matter of faw. The Trial- Court properly granted Flexibility's

motion for summary judgment.
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III. THE TRIAT COURT PROPERLY DENIED CUPELLI AT{ID TT'LIS'
MOTION TO RECONSIDER AbID MOTION TO SET ASIDE
i'I,DGMENT FINDING TIIAT TIME IIAD RT'N TO ASSERT THE
BEI,ATEDLY ASSERTED NEW DEFENSES RAISED IN THE
MOTIONS.

RuIe 8.03, Tennessee Rules o f Ci vi I Procedure provides:

"In pleading to a preceding pleading, a party shal-l- set
forth affirmatively facts in short and plain terms rel-ied
upon to constitute accord and satisfaction, arbitration and
award, express assumption of risk, comparative faul-t
(including the identity or description of any other alleged
tortfeasor), discharge in bankruptcy, duress, estopPef,
failure of consideration, fraud, iJ.J-egality (emphasis
added), laches, license, payment, release, res judicata,
statute of frauds, statute of l-imitations, statute of
repose, waiver, workers'compensation j-mmunity, and any
other matter constitutinq an affirmative defense. -"

Rul-e 9 .06, T. R. C. P. , provides:

"In atl averments of fraud or mistake, the circumstances
constj-tuting fraud or mistake shall be stated with
particularity. Mal-ice, intent, knowledge, and other
conditj-on of mind of a person may be averred generally. "

In Branch Bankinq and Trust Comoanv v. Hill , 582 S.W.3d 22r,

233, (Tenn.Ct.App. 2019) , the Tennessee Court of Appeals reiterated

that the failure to plead an affirmative defense generally results

in a waj-ver of the defense. In Eledge v. El-edge, 2016 WL 3178537,

(Tenn.Ct.App. 20L6) , the Tennessee Court of Appeals held that

defendant waived his affirmative defenses of failing to state a

claim and statute of l-imitations by not se.tting f orth the

affirmative defenses in his answer or alternatively failing to

filing a Rule 12.02 motion to dismiss.

During the pendency of this case, Cupelli and Tul-is el-ected

not raise the affirmative defense of fraud or "i1lega1 usury

contract" until- after the Trial- Court granted Flexibility's motion
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for summary judgment. Cupell-i and Tul-is first raised this defense

upon the filing of their motion to reconsider the granting of

Flexibility's motion for sunrmary judgment. Fraud and i1lega11ty

are affirmative defenses, pursuant to Rule 8.03, T.R.C.P., that

must be properly asserted, and such an assertion after the granting

of a motion for summary judgment is not timely. Cupelli and Tulis

wai-ved such defenses. The Trial Court properly hel-d the "[t]he

time has run to assert such defenses." (vol. II, P. 264). The

Trial- Court properly denied Cupelli and Tulis' motion to reconsider

and motion to set aside.

Further, Cupelli and Tul-is' assertion that the underlying

agreement is usury and illegal is without merit. The parties

entered into a future receivabl-es sale and purchase agreement.

(Vol. I, P. 25-38). The parties agreed that the purchase price

would be $17,000.00, and the purchase amount would be $24,1'40.00.

Id. These were set amounts agreed upon the parties. Id. Pursuant

to the terms of the future receivabfes sale and purchase agreement,

only upon an event of defaul-t and Fl-exibility deeming the agreement

in default, would that trigger interest- Id.

The future receivables sale and purchase agreement provides:

.E\IENTS OF DEFAT'LT AIiTD REMEDIES

2L. Events of Default. The occurrence of any of the
foll-owing events shall constitute an "Events of--D-efaul!" by
Merchant:

a. Merchant. shall viol_ate any term, condition or
covenant in this Agreement for any reason
whatsoever other than as the resul-t of Merchant's
business ceases its operations exclusively due to
any of the Val-id Excuses;

20



Any representati-on or warranty by Merchant made in
this Agreement shall prove to have been incorrect,
fal-se or mi-sleading in any material- respect when
made;
Merchant shal-l- def aul-t under any of the terms,
covenants and condj-tions of any other agreement
with Flexibility (if any);
Merchant uses multiple depository accounts without
obtaining prior written consent of Flexibility in
each i-nstance;
Merchant fails to deposit any portion of its future
Receipts into the Approved Bank account;
Merchant changes the Approved Bank Account or
Approved Processor without obtaining prior written
consent of Flexibility in each j-nstance;
Merchant interferes with Flexibil-ity collection of
Daily Instal-l-ments;
Four (4 ) or more ACH transacti-ons attempted by
Flexibility in one calendar month are rejected by
Merchant's bank.

22. Default under the Agreernent. In case any Event of
Default occurs and is not waived by Flexibility, Flexibility
may declare Merchant in default under this Agreement by
sending a default notice to Merchant, provided,
nevertheless, that no defaul-t notice is required upon
Merchant's defaul-t in performance of its obligations under
Section 6 of this Agreement.

23. Merchant's ObLigations UPon Default. Upon receipt of
such default notice, Merchant shal-l immediately pay
Flexibility the unpaid portion of the Purchased Amount. In
addition, Merchant shal-1 afso pay to Flexibility as
additional damagesr dnY reasonable expenses incurred by
Flexibility in connection with recovering the monies due to
Flexibility from Merchant pursuant to this Agreement,
including without l-imitations the costs of retaining
collection firms and reasonable attorneys' fees and
disbursements (collectively 'Reasonabfe Damages') . The
parties agree that Flexibility shall not be required to
itemi-ze or prove its Reasonabl-e Damages and that the fai-r
value of the Reasonable Damages shal-l- be calculated aS
t.wenty-f ive percent (25%) of the unpaid portion of the
Purchased Amount. Furthermore, if the a:nount of the unpaid
portion of the Purchase Amount specified in the default
notice is not paid on the fifth (stn) Business Day following
the date of the default notice (the \Default Paf'ment Date') ,
the entire sum due to Flexibility pursuant to this Section
21 shall bear simple interest from the Default Paynent Date
until paid in full, dt the rate of 12.00t Per annun (and
such interest shal.L accrue daiJ-y) (Emphasis added) -" Id.

b
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The interest rate upon defaul-t, and only upon one of the

Events of Default above, rs 72 percent per annum. Tennessee Courts

have long al-1owed default interest at the contractual rate of 24

percent per annum and held that such a rate is not usurious. J&B

Investments v. Surti, 258 S.W.3d 127, 135-137 (Tenn.Ct.App. 2001).

The default interest rate provided in the underlying agreement is

not usurious. Cupelli and Tulis' allegation that the agreement

provides for interest at the annual- rate of 208.05 percent is

simply incorrect.

In D vit 380 S.W.3d '71,0, 1L2 (Tenn.

20L2) , the Tennessee Supreme Court held:

"Sublect matter jurisdiction invol-ves a court's lawful-
authority to adjudicate a controversy brought before it.
Subject matter jurisdiction depends on the nature of the
cause of action and the relief sought, and can only be
conferred on a court by the constj-tution or a legislative
acL."

Circuit Courts in Tennessee have the authority and

jurisdiction to hear breach of contact disputes. The Hamilton

County Circuit Court had subject matter jurisdiction over this

matter. Cupelli and Tulis raised the defense of lack of subject

matter jurisdiction the morning of the hearing on their motion to

reconsider the Trial Court's granting of Fl-exibifity's motion for

summary judgment. The Trial- Court properly upheld the order of

summary judgment.

CupeIli and Tul-is assert that the Trial- Court lacked subject

matter jurisdiction because of the forum selection cfause in the

underlying agreement. A forum selection clause has no bearj-ng on

a court's subject matter jurisdiction, but rather, is relevant to
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venue. In Landers v. Jones, 872 S.W.2d 674, 615 (Tenn. 1994), the

Tennessee Supreme Court held:

Subject matter jurisdiction differs fundamentally from
personal jurisdiction in that the l-atter can be conferred by
express or implied consent. In other words, subject matter
jurisdiction cannot be waived, but a court's l-ack of
personal jurisdiction may by waived by a defendant; and, one
method of wai-ver is by making a voluntary 'general
appearance' before the court in order to defend the suit on
the merits, rather than a 'special appearance' for the
purpose of contesting personal jurisdiction."

Ftexibility elected to file suit in Hamilton County where

Cupelli and Tulis reside. Cupel-li and Tulis made general

appearances in this case and waived the defense of lack of personal

jurisdiction. Cupelli and Tuli-s never requested for the forum

selection clause to be enforced.
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CONCLUSION

Cupelli and Tulis failed to timely file their notice of

appeal, and the appeal should be dismissed. The Trial Court

properly held that there were no genuine issues of material fact

and Flexibility was entitled to a judgment as a matter of law. The

Trial- Court properly granted Flexibility's motion for summary

j udgment . The Trial- Court properly denied Cupelli and Tul-is'

mot.ion to reconsider and motion to set aside.

Respectfully submj-tt
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Nashville, Tennessee 312I5
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