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STATE OF TENNESSEE, COUNTY OF HAMILTON AT CHATTANOOGA, 600 Market Street,
Room 111, Chattanooga. Tennessee 37402 

To Any Lawful Officer to Execute and Return: Summon SABATINO CUPELLI and DAVID 
JONATHAN TULIS dba HOT NEWS TALK RADIO (NOOGA RADIO)'

To appear before the General Sessions Court of HAMILTON County, Tennesseetto be held
on OCTOBER 15, 2021,  at 11:00 AM., then and there to answer,in kaeivil actiOn &Ought by

c=14 ot

FLEXIBILITY CAPITAL, INC.
For suit on a sworn account, here to the Court shown, in ,the amount 4 f $2L061.38, this 
amount being past due and owing, plus reasonable attomey's feea-of-$5,265.35, pursuant to 
the contract underlying the account, for a total of $26,326.73, plus pre-judgment inthrest court
costs and private process server fees. 

$ 25,000.00 Dollars.

Judgment for  C.Pi•P flat  against SNIMItao 040.M "Dicv izt). -SokitThAli
for $ 24 49 , plus interest at the rate of  2.__ % and cost of suit, for whitat
execution may issue. Judgment entered by: Default o Agreement 0 Trial

Dismissed: 0 Without prejudice 0 With prejudice
Costs taxed to: 0 Plaintiff 121 Defendant
This the  2-60' day of  m1/424./1- , 20 VZ.-

Defendant(s)  CAAPEL IA Ts- b -1.4US
in court and admitted to jurisdiction of court.

, Judge, Div.  M.

-,SPETWB erePlieteeb 
---0115nA Lir Stiptatcrn 

This the 2-Sik  day of  MARP,A4

4/Le--3) 
, 20  /Z.-%
, Judge

To the best of my information and belief, after investigation of Defend.aint.':;:it;etit,It
hereby make affidavit that the Defendant is/isa a member of a militarteke: ' ''

,,, .40-4 1-2----T-1-,---
Attorn oilkin if ortTaintiff Notary Publicn -t- ' PuLsuo i ,:-,,
July 2 , 2021 My Comm. Exp.: -1/2/1-41c1 55-o/:3,7..47/;,!.. ....... *;CA, c'e.,
This is an attempt to collect a debt, and any information obtained asleuGivsuete q'at

purpose. This communication is from a debt collector.(21001231; cw00.01; PRTrilExPe

Docket Number 21GS3471 ALIAS
FLEXIBILITY CAPITAL, INC.

Plaintiff(s)
vs.

SABATINO CUPELLI
DAVID JONATHAN TULIS dba HOT NEWS
TALK RADIO (NOWA RADIO)

Defendant(s)
Home: 5512 Ringgold Road, Suite 216
Chattanooga TN 37412
423216-3690

CIVIL WARRANT
Court of General Sessions

MR. L Y L HENRY, CLERK
Deputy Clerk

Issued  S:(-1 , 20ra t 
Set for OCTOBER 15, 2021 , at 11:00 A.M.
Reset for /-/O- 2Z- lg./5W 

2/*/)E9,

Served Upon: 0 All Named Defendants
❑ All Defendants Except:

fspoh/ 5, A Zntoaenden, -pj, 
# licir Aki-ci.S5 TALK 0C .0 podia,

?PON scjict+Å Aka). ,kfr 

Served
ti

, 20

Sheriff/Constable (Pro ess Server)

John R. Cheadle, Jr. (6053) 
Attorney for Plaintiff
2404 Crestmoor Road

Nashville, Tennessee 37215 
(615) 254-1009 

Attorney for Defendant: 
Telephone No.: 



HU 7, !--) •

TO THE DEFENDANT(S):

CN1

Tennessee law provides a ten
thousand dollar ($10,000.00) personal
property exemption from execution or
seizure to satisfy a judgment. If a
judgment should be entered against
you in this action and you wish to

claim property as exempt, you must file a
written list, under oath, of the items you 't'a
to claim as exempt with the clerk of the court.
The list may be filed a 'any time and niay be
changed by you thereafter as. necessary;
however, unless it is filed before the judgment
becomes final, it will not be effective as to any
execution nr varnishment.issued nrior to the

1

\ ti J ZDZ E .a•
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ST,ALILQF TENNESSEE, COUNTY OF HAMILTON AT CHATTANOOGA, 600 Market Street 

Room 111, Chattanooga, Tennestsee 37402 

To Any Lawful Officer to Execute and Return: Summon SABATINO CUPELLI and DAVID 

MED

To appear before the General Sessions Court of HAMILTON County, Tenvsm4oribf hp1412:

on AUGUST 27, 2021, at 10:00 A.M., then and there to answer in a civil &biibii1loi-cltight by

FLEXIBILITY CAPITAL, INC. ' "r'' 
CL

l_nt 1-1/4 I -.

For suit on a sworn account, here to the Court shown, in the amount of $21,061.38, this

amount being past due and owing, plus reasonable attorney's fees of $5,265;3F2irsuant to 

the contract underlying the account, for a total of $26,326.73 plus pre-judgmenit&erest, court

costs and private process server fees. 

1, $ 25,000.00 Dollars.

JONATHAN TULIS 

Judgment for  against 

for $ , plus interest at the rate of % and cost of suit, for which

execution may issue. Judgment entered by: 0 Default 1:1 Agree ent 0 Trial

Dismissed: ❑ Without prejudice 0 With prejudice

Costs taxed to: ❑ Plaintiff 0 Defendant

This the day of , 20

Defendant(s) 

in court and admitted to jurisdiction of court.

, Judge, Div.

 This the day of 

 , Judg

, 20 .

To the best of my information and belief, after investigation of Defendant's en-114;e

here malalavitne Defendant is/is 6 a member f a military sera* '' *< s
cm a s- • - sT AT E oF % s 

51 TENNESSEE I fr,

NOTARY

Notary Public s ... PUBLIC 1 z:--, .

C:C\ ..t("Si%
My Comm. Exp.: CO.- 'bi- t4t/ii,:7 '''''''' %;k1

This is an attempt to collect a debt, and any information btained will beWcifoei

purpose. This communication is from a debt collector.(21001231; cw00.01; PRT)

Attorney for Plaintiff or Plaintiff

May 5, 2021

Docket Numbet06 1 1*  
FLEXIBILITY CAPITA , 

(31-
C.
Plaintiff(s)

vs.
#1: SABATINO CUPELLI

#2: DAVID JONATHAN TULIS

119
Defendant(s)

VI16140 Lynn Road, Harrison TN 37341

423/458-5563
NC10520 Brickhill Lane
§Ioddy Daisy, TN 37379 423/216-3690

-3) 80

CIVIL RRANT
Court of General Sessions

LA H , CLERK
Deputy Clerk

Issued 2

Set for AUGUST 27, 2021 , at 10:00 A.M.

Reset for 

Served Upon: 0 All Named Defendants

❑ All Defendants Except:

r. radio,

S -LI -11) Sze,411,— kmak D 4
12,Prr I NC Cul Lit 1St r."-tfreel 

Served , 20 

Ottiuk--
Sheriff/Constable (Proccis Server)

John R. Cheadle, Jr. (6053) 
Attorney for Plaintiff

2404 Crestmoor Road 
Nashville, Tennessee 37215 

(6151 254-1000, Carden
12821 C:(-1 Davon PK 
(Cr) ;,2-4,20

Telephone No.: 

61q cl

Attorney for Defendant:



TO THE DEFENDANT(S):

Tennessee law provides a ten

thousand dollar ($10,000.00) personal

property exemption from execution or

seizure to satisfy a judgment. If a

judgment should be entered against

you in this action and you wish to

claim property as exempt, you must file a

written list, under oath, of the items yok

to claim as exempt with the clerk of the 6., j

The list may be filed at any time and may be

changed by you thereafter as necessary;

however, unless it is filed before the judgment

becomes final, it will not be effective as to any

execution or garnishment issued prior to the

filing of the list. Certain items are

automatically exempt by law and do not need

to be listed; these include items of necessary

wearing apparel (clothing) for yourself and

your family and trunks or other receptacles

necessary to contain such apparel, family

portraits, the family Bible, and school ti. Lc'

Should any of these items be seized you

have the right to recover them. If you do-,A

understand your exemption right or how to

exercise it, you may wish to seek the counsel

of a lawyer.



IN TIIE GENERAL SESSIONS OF HAIILTON COUNTY; TENNESSEE
AFR -8 pH 12, 0

Cat‘k-cas  GENERAL SFSSIONS -2 1 65 3 1171
CASE NO.

PLAINTIFF(S)

VS.

Satttick-k=kho Clo -et
00,,,a01, 1-45

DEFENDANT(S)

CIRCUIT CASE NO. 

NOTICE OF APPEAL

The Appellant(s), being the  gePtiNikakh+5  in the above captioned case does hereby

(Plaintiff(s) or Defendant(s)
give notice that Lf e esire to appeal the decision rendered in this General Sessions case.

APPELLANT (No Attorney Representation) APPELLANT (With Attorney Representation)

Appellant (signature) f Appellant (print)

7(0 CP J peq(c(ticfr 3GY
Appellant Street Address By Attorney (signature) BPR Number

0 6( hu)?4, 7c47?76?
Appellant City, State, Zip Attorney Street Address

C67/.3- wip-in 2
Appellant Phone Attorney City, State, Zip

3 -ca-t
 , 20 

Attomey Phone

Date Date

690ivir4 ALIA:t•

10520 @Rocka
So014000s1T-47 373-7c(

C42_3) 3(6 26(p0

20
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IN THE CIRCUIT COURT FOR HAMILTON COUNTY,
AT CHATTANOOGA
DIVISION IV

ex':...,
42 -"'TENNESSEE CP ‘4

C4 c/i. 1'4.
, r, eh, 1.,..-t, ' e 0,

A,
°6)"" ( 

1FLEXIBILITY CAPITAL, INC.

Plaintiff,

)
)
)
)

if: <Ikt‘.. 4fr

7/Q%- --c:....-6, '0e,'4,,ir
\VS. )

)
NO. 22C429

00
SABATINO CUPELLI and )
DAVID JONATHAN TULIS, d/b/a )
D/B/A HOT NEWS TALK RADIO )

)
Defendants. )

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

Comes the plaintiff, Flexibility Capital, Inc, by and through

counsel, John R. Cheadle, Jr. and Mary Barnard Cheadle, and moves

the Court, pursuant to Rule 56, Tennessee Rules of Civil Procedure,

for a summary judgment in favor of plaintiff, there being no

genuine issue as to any material fact. Plaintiff is entitled to a

jgdgment as a matter of law. This is a suit to recover the balance

due on a future receivables sale and purchase agreement.

Defendants borrowed money from plaintiff and failed to pay as

promised. This is a straight-forward collection case to recover

the balance due on a loan. Defendants do not offer any specific

factual or legal defense to this suit for the recovery of the loan

made by plaintiff to defendants. Plaintiff loaned defendants

money. Defendants failed to pay the money back. The obligation is

past due and payable. There are no set-offs or counter-claims.

Pursuant to Amended Rule 56.03, Tennessee Rules of Civil

Procedure, the plaintiff has attached a statement of the material

facts as to which plaintiff contends there is no genuine issue for

trial. Also attached are plaintiff's brief in support of this

6



motion, plaintiff's affidavit and plaintiff's affidavit for

attorney's fees.

DATED: May 12, 2022.

Respectfully submitte

JOHN R. • EADLE, JR. (6 53)
MARY HA ARD CHEADLE (27084)
Attorneys for Plaintiff
2404 Crestmoor Road
Nashville, Tennessee 37215
(615) 254-1009 Office
(615) 254-9298 Facsimile
jcheadle@cheadlelaw.com
mcheadle@cheadlelaw.com

THIS MOTION IS EXPECTED TO BE HEARD ON JUNE 20, 2022, AT 9:00 A.M.
BY WEHEX. WEBEX ROOM NUMBER: 1337038497.

CERTIFICATE 

I hereby certify that copies of the foregoing have been

mailed, postage paid, to defendants, Sabatino Cupelli and David

Jonathan Tulis, d/b/a Hot News Talk Radio, at 5512 Ringgold Road,

Suite 216, Chattanooga, TN 37412, to defendant Sabatino Cupelli at

8665 Summit Peak Way, Apt. 209, Ooltewah, TN 37363 and to defendant

David Jonathan Tulis at 10520 Brickhill Lane, Soddy Daisy, TN

37379, this 12th day of May, 2022.

JOHN R. C EADLE, JR.
MARY H ARD CHEADLE

This is an attempt to collect a debt and any information
obtained will be used for that purpose. This communication is from
a debt collector. (21001231)

7



IN THE CIRCUIT COURT FOR HAMILTON COUNTY,
AT CHATTANOOGA
DIVISION IV

FLEXIBILITY CAPITAL, INC. )
)

Plaintiff, )
)

VS. ) NO. 22C429
)

SABATINO CUPELLI and )
DAVID JONATHAN TULIS, d/b/a )
D/B/A HOT NEWS TALK RADIO )

)
Defendants. )

TENNESSEE

PLAINTIFF'S BRIEF IN SUPPORT OF ITS 
MOTION FOR SUMMARY JUDGMENT 

In support of its motion for summary judgment, plaintiff,

Flexibility Capital, Inc., would submit the following brief.

STATEMENT OF FACTS 

Plaintiff has filed its suit herein to recover the balance

due on a future receivables sale and purchase agreement.

On February 4, 2020, defendants applied for commercial

funding. Attached as Exhibit 1 is a copy of the commercial funding

application. On February 6, 2020, defendants executed a future

receivables sale and purchase agreement with plaintiff. Attached

as Exhibit 2 is a copy of the future receivables sale and purchase

agreement. Plaintiff loaned defendants money. See Affidavit of

Gina Monteforte. Defendants failed to pay as promised. Id.

Attached as Exhibit 3 is an itemization of the obligation. The

amount due plaintiff by defendants was $21,061.38 as of August 5,

2020. Id. The agreement provides for the continuing accrual of

interest and the payment by defendants of plaintiff's attorney's

00
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fees of 25 percent of the balance due. See Exhibit 2.

This agreement is secured by a UCC-1 lien which encompasses:

"As security for the payment of the Indemnified Amounts, Seller

hereby grants to Flexibility a continuing lien and security

interest in, and hereby assigns to Flexibility as collateral

security, a first priority lien on all of Seller's tangible and

intangible assets, whether now existing or hereinafter arising or

acquired and wherever located and all proceeds of such assets

(collectively, the `Collateral')." A copy of the UCC-1 lien is

attached as Exhibit 4. Defendants detain plaintiff's collateral

and have declined to turn over possession of the collateral to

plaintiff. See Affidavit of Gina Monteforte.

Plaintiff is entitled to a judgment as a matter of law. This

is a suit to recover the balance due on a future receivables sale

and purchase agreement. Defendants executed the agreement.

Plaintiff loaned defendants money. Defendants failed to pay a

promised. Payment has been demanded and refused. Defendants are

justly indebted to plaintiff in the amount of $21,061.38, plus pre-

judgment interest from August 5, 2020, to date of judgment,

plaintiff's attorney's fees of 25 percent of the balance due and

court costs.

ARGUMENT

Contractual interpretation is a matter of law. Hamblen Cnty. 

V. City of Morristown, 656 S.W.2d 331, 335-36 (Tenn. 1983). A

court should grant a party's motion for summary judgment if the

nonmoving party's evidence at the summary judgment stage is



insufficient to establish the existence of a genuine issue of

material fact for trial. Tenn. R. Civ. P. 56.04; Rye v. Women's 

Care Center of Memphis (Tenn. 2015). If the motion for summary

judgment is properly supported, then the burden shifts to the non-

moving party to show that a genuine issue of material fact exists.

Byrd, 847 S.W.2d at 215. At the summary judgment phase, "it is not

the role of a trial or appellate court to weigh the evidence or

substitute its judgment for that of the trier of fact." Martin v. 

Norfolk S. Ry. Co., 271 S.W.3d 76, 87 (Tenn. 2008) (citing Byrd,

847 S.W.2d at 211).

Summary judgment is appropriate when a party establishes that

there is no genuine issue as to any material fact and that a

judgment may be rendered as a matter of law. Tennessee Rules of 

Civil Procedure, 56.04; Stovall v. Clarke, 113 S.W.3d 715, 721

(Tenn. 2003). It is appropriate in virtually all civil cases that

can be resolved on the basis of legal issues alone. Byrd v. Hall,

847 S.W.2d 208, 210 (Tenn. 1993); Pendleton v. Mills, 73 S.W.3d

115, 121 (Tenn.Ct.App. 2001).

T.C.A. § 20-16-101 provides:

In motions for summary judgment in any civil action in
Tennessee, the moving party who does not bear the burden of
proof at trial shall prevail on its motion for summary
judgment if it:

1. Submits affirmative evidence that negates an essential
element of the nonmoving party's claim; or

2. Demonstrates to the court that the nonmoving party's
evidence is insufficient to establish an essential element of
the nonmoving party's claim.

This is a straight-forward collection case to recover the

balance due on a future receivables sale and purchase agreement, to

.10



which there is no legitimate defense. Plaintiff loan defendants

money. Defendants failed to pay as promised. A balance remains

due. There remains no genuine issue as to any material fact, and

plaintiff is entitled to a judgment as a matter of law. Defendants

have not set forth any valid legal or factual basis for not paying

the amount owed to plaintiff.

CONCLUSION

Plaintiff, Flexibility Capital, Inc., respectfully requests

that judgment be entered in favor of plaintiff and against

defendants, Sabatino Cupelli and David Jonathan Tulis, d/b/a/ Hot

News Talk Radio, in the amount of $21,061.36, plus interest from

August 5, 2020, to date of judgment, plaintiff's attorney's fees of

25 percent of the balance due and court costs.

DATED: May 12, 2022.

Respectfully submit ed,

r

JOHN R. HEADLE, JR. ( 83)
MARY BA• ARD CHEADLE (27084)
Attorneys for Plaintiff
2404 Crestmoor Road
Nashville, Tennessee 37215
(615) 254-1009 Office
(615) 254-9298 Facsimile
jcheadle@cheadlelaw.com
mcheadle@cheadlelaw.com

11



CERTIFICATE 

I hereby certify that copies of the foregoing have been

mailed, postage paid, to defendants, Sabatino Cupelli and David

Jonathan Tulis, d/b/a Hot News Talk Radio, at 5512 Ringgold Road,

Suite 216, Chattanooga, TN 37412, to defendant Sabatino Cupelli at

8665 Summit Peak Way, Apt. 209, Ooltewah, TN 37363 and to defendant

David Jonathan Tulis at 10520 Brickhill Lane, Soddy Daisy, TN

37379, this 12th day of May, 2022.

JOHN R. HEADLE, JR.
MARY B ARD CHEADLE

This is an attempt to collect a debt and any information
obtained will be used for that purpose. This communication is from
a debt collector. (21001231)

12
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%of ciimeršhipqg . - -, . a • • . • - ' i igilfAlhejtiaiJ

! pate•OtBitttaP9,1957 
- '3.... ; DateofBtrtM,06/0B/iBSB -

sstotages.,:i. - ,
. .. . . 

iircikOthkieritation

ssNm *SIOSS ; .
e

p. p, „

-±433 owilea,lbV:tit - 
prOPdaiCIRerit4   •   :,6 '

Lan1101,093.1C-eviiciehtilli): ,-.:;;:?-li!tli ',.tra • —,-40,;_, ‘: : landlord totarci6bels rif 5 entiniff
-: r4--.„-z•--

kandle'41i104.0i)C;•Itetli-i: 
_-'• =: Lau02"10Vitr'T.ikiiiiigk - .•-

The Merchant and Owner(s) identified above (collectively, the 'Applic
ant") each represent, acknowledge and agree that (1) all Infor

mation provided in

connection with this application is true, accurate and complete
 (2) Applicant will immediately notify Kapitus and/or its subsidi

aries, affiliatesor agents

("Kapitus") of any change in such information or in the Applican
t's financial condition: (3) Applicant agrees that Kapitus may disdose all informati

on and

documents obtained, including credit reports (the "Application
"), to financial institutions, lenders, loan servicers, purchaser

s of accounts receivable.

factoring cornpanies, equipment finance or leasing companies
, or other similar sources of commercial financing for the purpose of consideri

ng the

Applicant's request for financing: (4) Kapitus and other partles to who
m the Application is provided are authorized to reques and rec

eive consumer or

perse nal, and business or entity, credit reports from one or mo
re credit bureaus, such as TransUnion, Experian or Equifax, in

vestigative reports about

the Applicant from third party data aggregators, and other fina
ncial information about Applicant, including credit card proces

sor statements and bank

staternents, directly from credit bureaus, banks, creditors or other th
ird parties; (5) Applicant waives and releases any claims again

st Kapitus or other

pasties to whom the Application is provided or who provide inf
ormation arising from any act or ornission relating to the reques

ting, receiving or release

of information: and (6) each Owner represents that they are aut
harized to execute any documents on behalf of the Merchant a

nd to bind the Merchant.

Kapitus may, from time to time. notify Applicant of various prom
otional offers and other marketing information, or contact Applicant

 in connectton with

the servicing of any financing. or in connection with any default 
under any financing. Applicant expressly consents and authorizes Kapi

tus to call, e-mail.

send text messages, and/or send other electronic rnessages (i
ncluding prerecorded or artificial voice messages) using an aut

omatic telephone dialing

system to any telephone nurnber provided by Applicant, and any te
lephone number included in any and all documents or forms s

ubmitted, including

cellular phone numbers and landlines, regardless of their indusi
on on any du not call list, for purposes of servicing, collections, marke

ting or promoting

any product offered by Kapitus. Please note that you are not requir
ed to consent to be contacted for marketing or promotional p

urposes in order to

qualify for financing or obtain any other predicts or services fro
m Kapitus. If you do not agree to be called for rnarketing or prom

otional purposes please

call (844) 547-9396 or email DNC@kapitust 
DocUSigned by DocuSg9ned bY;

SAbdita

2/4/2020
Date 

Owner 1 Signature: Owner 2 Signature:

Date:
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Tenne.we
=Valley
IFECENAL CREDIT UNION

PO Box 23967 Chattanooga, TN

HOT NEWS TALK RADIO LLC

5512 RINGGOLD ROAD
SUITE 216
CHATTANOOGA TN 37412

37422

10/1/200 - 10/31/2019

• StatemantSummary

Deposit Accounts •!-:

2accatint9lchii-. 
• •••••

-SMALL.BUSINESS GKG(SFX#1.

k Loan:Accounts

";"- Total BalanOe:

DepDslits Withdrawals

39 60' -40,323.20

ileatintType  "ereifilintetalitit Priittipal PDit

2005-HUMMER Fi.$8 16300i1); -0 -363.0p • .308t39,

'-Ca ,/ • ".,• ' '

Totaltalppie:

4itlyances,

0O0

$2,591.01

Ending Balance

2,591.01

1Z 05'44.62

Endhig Balente •

1Z054.62
' •

SMALL BU8INESS cKG (10) .
..-

•  
r • pamirous BALANCE! $3,575.21

-
Trans Eff. Description
Date Date

10/01 PAYROLL DEDUCTION - S/E FINANCIAL

Amount

-290.04

Balance

3,285.17

.- ..Tioin PAy_ROLL DEbertetidN 7 FuildWfilttrFs', , '' ' 
' :1176104 3,109.13

3,082.38
10/01 PAYROLL DEDUCTION - FORWARD FINANCIN

-26.75

•,. •-• .: si10/01 POS FROWSHARE , MAPCO 3660.420 HIGHWAY 58 
HARRISON TNUS -38.25 3,044.03

3,027.65

21,932.65

21,922.65

10/01 POS FROM SHARE - BASICTALK BASICTALICCOM MS
-16.38

:. t 4 10/131: i.likE IN 36180645 .• . ' '.:*. 1  ; • ' , - . - - J. . 18,90100

10/01 WIRE FEE 36180645

.

-10.00

"  ,- 10/01- -SHARE pEposiT . i " - i • Z. - • 1,350.00 23,272.65

22,888.05
10/01 TER TO LOAN XXXXX3538-01

-384.60

:4 10/14- $HARE DRAFT-75262 4 -'1r. ',Ake, , . ' I-•'' ,,,l':‘??;, ' -600.00 22,288.05

10/02 10/01 POS FROM SHARE - MURPHY7208ATWALMART 
SODDY DAISY TNUS -35.00 22,253.05

',;.: . i, pa0/p21:- Credit One Bai'lle'r Payinent b.; 4' -,771 - - -50.00 22,203.65

10/02 PAYROLL DEDUCTION - Advantage Platfo "  -204.41 21,998.64

Y- W • a .10/62.1PAYROLL,DEDUCTIO- F;nding Metrics : -176.04 21,822.60
.__:-

10/02 - CARDMEMBER SERV - WEB PYMT
-46.00 21,776.60

---7": "t 10/02- SH-AR8DRAFT #.2263 ' - ,-.; 
I_ 1 2' , . 

.
c.. 

. ,.., -100.00

-312.50

21,676.60„
21,364.10_......._

10/02 SHARE DRAFT # 2193

i  : t3.0202 SHARE.DRAFT 462268 ; . • -550.00 20,814.10

19,964.10

18,464,10
10/02 SHARE DRAFT # 2192

-850.00

' • 4;10/02`t:SHARE DRAFR*32194.
c1;500.00

Page 01 of 07

14



,- Tran. Eff. Description
Date Date

10/02 SHARE DRAFT* 2191
-6,365.33

Amount Salance

12,098.77

•-•:./.10/0S.0/01.",,iPOS Fgoti!. Agee suiEwrttpisigit440-500o GALAS ;VIM ;, • 4:• '6 .... 49 I.2:049.54.23

10/03 10/01 POS FROM SHARE - BLLIEBIR
D.COM 877-496-5990 GALE

-51.73 11,997.81

I fojcituibit kos ORortgiiAkSeVpiluNtirictigefidY- et 
teavEdgFiGYiklUS , _ , . ''‘216.39 11,781.42

10/03 10/02 POS FROM SHARE - EPS 423-6
481641 TNUS

-416.43 11,364.99

•:-. ''.....:a0g03'44yggt.t. 
pfienitrioN 2•AdVantli§t illatfo 2, . '-.77 . . f ": , - t • -204A1 11,16038

10/03 PAYROLL DEDUCTION - 338 HEIGHTS 
FINA -67.00 11,093.58

f  iti.:10/03';PActROLL PEN:kilt/PI - fundi
ngmark; , ;t, . - • ',I-E • . 

e . 
, „.• :- - : -176.04 10,91.7.54

10/03 - CARDMEMBER SERV - WEB PYMT
-500.00 10,417.54

.•.'ffo/ba,51.6/0̀2, PPS El:004g: EAST RIDOE'
Auth 'ALECHATTANOOGAANUS„, '

 ; ' 586 67 9,830137

10/03 POS FROM SHARE - SPEEDWAY 07109 435 
CHATTANOOGA TNUS -57,04 9,773.83

1;2'; :::":"..:A0 03-sHARE , • ' Fti „323.. ' "7 ;-. :0* 1' '• ' ' • . •;:, Vtr,
. r20.00 9,783.83.

9,453.83
10/03 SHARE DRAFT # 906

-300.00

......- -7 ;:t10/,03t I:SHAREop:Arc-4;1043 -' , _ I '-` 9 : • . :If...-. - . : , -300.00 9,153.83

10/03 SHARE DRAFT # 1044
-300.00 8,853.83

--; f :,.P..,-10/6:-':`HARE DRAFT•r234 . C,... • 1/4 -; • • ' e  . .. . . 
.

-500.00 8;353.83

10/03 SHARE DRAFT* 1042
-850.60 7,503.83

;40/01w40.37POSiFRomisi-14WIWEIJO'NETWORKSOUTTIO
N8813-6429675 ELLIS '

7,496.84

10/04 PAYROLL DEDUCTION - Straight Una So
-185.29 7,311.55

4:15$ r;.410iO4§:PAYROI:11PEDPgtION - . • va .:9e19-41f04;:rr." 2- • :::: re,!•;-/;44";:•••,..."
2, ., e -204.41 ,70.67-,..14

-40.00 7,067.14

10/04 10/03 P05 FROM SHARE - MURPHY7
208ATWALMART SODDY DAISY THUS

2;10-'."",.?10/04 LSHARE pEpostr 4 4- :: , ; ;.),;`,s,t,.:L4,-,1,:- ( ,, c y  „;•5%,c, '' : 1- E loo. 00 7,167.14

10/04 - Credit One Bank - Payment
-40.00 7,127.14

e. n 45'09.0/04 PAYROLL DEDUCTION =
funding MetriCs ' • " - :- - •,, . • -176:04 6,951.10

10/04 POS FROM SHARE - WM SUPERCENTER Wal
-Mart Super Cent HIXON -33.60 6,917,50

r,:.•-..-• Yeaci/o4 •ISHARE DRA0.# ne4 ,‘"ti . ,.., 1 -L.: • . : ' • : ' -,1' !, 
. , ..

-200:00 6,717.30

10/04 SHARE DRAFT # 907
-211.75 6,505.75

'11 77::: ..16404ce,SHARE DRAM
-4-908:r, t I,. .71; .,„,:::7 ...::. 2.: . •.., , .

; , -300.00 6,205 5

10/04 SHARE DRAFT # 2321
-300.00 5,905.75

„t a':-. :_re p454?:s • - OW _.,,,* ,..EtLl,"'e 4-' '''-' c '• ' e ' - ' ',441 .(--.4'.? , ' tr- - '385.00 5,520.75

10/04 SHARE DRAFT # 7
-495.00 5,025.75

It10707140/03165 FkotOriisrt -; BLUEBIRD;COM 877-48E- 990 GAU
S ‘,- ?t,41 ... , : ic . ' -20.00 5,005.75

10/07 10/04 POS FROM SHARE - MARSHAS BAC
KSTREET CHATTANOOGA THUS -33.84 4,971.91

10/07 Li.i.0./04;POS.,FROM SHARE::;BLUESIRO:do
k 8774861990 GAUS' . ; P":tr, '' • , 1-43.00 4,928,91

10/07 10/05 FOS FROM SHARE - BLUEBIRD.COM 
877-486-5990 GAUS -30.00 4,898.91

no/o7, qp/OCI17}os.FRoreSHit4.- BLUEBIRCliEbMr877486:5990 SAUS''.I:l. : ' ' f -6.00 4,892.91

10/07 16/05 POS FROM SHARE - BLUEBIRD.COM
 877-486-5990 GAUS -40.00 4,852.91

.1.•: L't1,110/67: PAYROLL'AtiOCTION--"AdvartirRelatfo,  P.1.,1- C , ,i';. ...- • ' 'rill:: , '-204.41 4;648.50

10/07 10/05 POS FROM SHARE - ADVANCE AUTO PAR
TS SODDY DAISY THUS -18.55 4,629.95

:--,-;,-,-k-46/65,-,:pkiROODE1513EDOPC - Miiiir0;1:1054:114[417 V A: i ',./3*':21.1; i :4'' .4 4 - 4 ;'176'04 '4,453a1

10/07 POS FROM SHARE - SPEEDWAY 07109 435 
CHATTANOOGA TNUS -49.65 4,404.26

:,.-,;.: .. f..,.toyip.-tyBOARE DRAE1-23 .' "t. ',2;;; ir .; '...,''s-;:.•":, -.' ;‘,;,47-cry . -43832 3,965.94

10/08 10/06' P05 FROM SHARE - BLUEBIRD.COM 
877-486-5990 GAUS -50.00 3,915.94

;.,:„.1,2%• AIM? :PAYROLL DEDUCTION - Aavailage*Flat
fo .2. , • " ,„. CT:" • -204.41 3,711.53

10/08 PAYROLL DEDUCTION - Funding Media
-176.04 3,535.49

;16/09),1:10/081-spOS FROM,SHAtirr.,WIISTIER5
114:6WiteikyrANO6pveNlis ti-r 1., ': . ' -40.00 3A95.49

10/09 PAYROLL DEDUCTION - Advantage Platfo
-204.41 3,291.08

-7'461 13AY ' • 'DOC?' "-N - c1,.,.. 1.4,„ (19„ goa•oa . o - Funding, Metrics - ' ;".21„,,, t •, - t;;;_'',5..`..,,,..„ , .„ .' .. a . ,k -176.04 3,115.04

10/09 SHARE DEPOSIT
1.199.00 4.314.04

Page 02 of 07
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Tennesseenvalley
noten: emir wen

Statement Period

10/1/2019 - 10/31/2019

Account #

r Tran. Eft. Description 
Amount

Date Date

Balance

JJOAP407013
-• 

:PDS hkom sa OLussumicopip77242.615sso-stkus • :',-=,.%4';•-• 
• , R e, S4 - -4152 4,264.52

10/10 PAYROLL DEDUCTION - Advantage Ma
de 

-204.41 4,060.11

. T.` V.S.5/0'.:JPAYROLL ClaiteriOri..; Fithciii;g. mairps c•:' ,1 ..:- ,„, ....41:-:' .: • c • . .: ,', -176.04 3;884.07

10/10 SHARE DEPOSIT 
1,200.00 5,084.07

• '... .:1.0/10 POS FROM SHARE -SPEEDWAY07169.435 
CHATTANOOGA TNUS ' " • " . . -51.72 5,032.35

10/10 POS FROM SHARE - Wal-Mart Super 1606 
WAL-SAMS HIXON TNUS -22.71 5,009.64

err,
:Vor,. .1; 40/10-. SHARE DRAFTA:233:1; ;1• 'S.. -:":2 `..1: • • • ; .• '.: • '.. i-i,l, :•,...‘ • - r , • -300.00 4,709.64,

10/10 SHARE DRAFT # 2334 
• -305.00 4,404.64

-f 0,i14,i1.0/40i*SHARE PRALM
*;2333' : ;_ , ,_"„ept: , „,. . , r ,,,, .:‘,...,:a„ c. • • ,•• , ; '7.1,r,i,•:„.. , -

365.00 • 4,818:64

10/10 SHARE DRAFT it 2330 
-730.00 3,28164

-•;18/11:1•718/98Z•866 moil sAtIrt:8wEBIRD.
:03,11,077r4136r581o:GAus :_i,.:%- " • L..; ' ,i ° -50:00 3,239,64

10/11 10/10 POS FROM SHARE - BLUE
BIRD.COM 877-486-5990 GAUS 

-24.00 3,215.64

r13.21. r'7,40/11 '.:.PAYROLUDEDDCTION.;A
dvatitageaMetfo -... ,.f• r•- ;„ ' i !:!, . , - -204A1 3,011.23

10/11 10/10 POS FROM SHARE - MURP
HY6727ATWALP4ART HIXSON TNUS 

-30.00 2,981.23

:,..'; ; t.10/13:, PAYRIbLE.0.-tUctiON - FUndindMettics ' ' • "
. _ - ' 4:  • 'If • .  ' -176.04 , 2,80119 '

10/11 SHARE DEPOSIT 
1,600.00 4,405.19

;,,, ;,,, ;10111.7'SHARE DEPOSIT..--
9."• ..-. ; • : 'G.,: • ',..- ... 1 .‘ a  V ., . ,N• ,°,. 200.00 4;605.19

10/11 10/10 P05 FROM SHARE - SAVANNAH VAL
LEY UT1 423-344-8440 TNUS 

-66.82 4 538.37

__._,,,,,,--1:10/154.0422POS FROSaikk-,.5P
(CTRUM:..6.5577.01.:+71326!mou§„. , ..0k!.F._" • . j • k ., '214.04 P 4,324.33

10/15 10/11 POS FROM SHARE - BLUEBIRD
.COM 877-486-5990 GAUS 

-199.57 4,124.76

,̀:113/11,1,516/t2t4pegs srhi:s6,=•pgisimsstidaKt1148eis§90 
OAU.S;,51 ':;!1,:i. . ' : -89.52 4,61124

10/15 10/12 POS FROM SHARE - MIDAS AU
TO SERVICE HIXSON TNUS 

-394.51 3,640.73

i10/15;115/13f ',OS FROifstiARE -113ASICTALK 
BASIeTAUCCOWNIUS' - t • .. 

, -16.28 3,624.45-

10/15 10/13 POS FROM SHARE - MURPHY72
08ATWALEART SODDY DAISY TNUS 

-32.02 3,592.43

c1'/0/1?-111/14;-POS.FROM SHAR'd ':', assIctAtic.afCslasiscpmices , • st--7,./ c . • , -16.28 3,576.15

3,546.15
10/15 10/13 POS FROM SHARE - BLUEBIRD.COM

 877-486-5990 GAUS 
-30.00

k Ippi :4204 '-.38,68 prtork6E(40 4V88*NEi-SMOAKSbarribNi8‘6428626•Ft
Sig 3,544.16

3,339.75

3,16317110/3.5 PAYROLL DEDUCTION - Advantage Platfo 
-204.41

•c 7r7,31.6/i6040M8611).06/51trIc4 -16eii.airiim..itfra"2:-'1 . 1.:77--Ite 
, - . • . • -126..04

,

'

-`44^1.1...,, •,;"
10/15 PAYROLL DEDUCTION - Funding Metrics 

-176.04 2,987.67

;!.r.- '1,1.4 la.briii.„-,FoIR61,0,0AkEzgEtco Notb Opk!iiitlobkuctis i • -_•:&., - , -265.08 2,722:59.

10/15 ATM DEPOSIT - TENNESSEE VALLE 4974 
HIGHWAY 58 CHATTANOOGA 300.00 3,022.59

•'.5; ....in 10/15tATM bEsostil.-YEN/ItsEPEvACIW4974 HIGHWAYS8 
CHA1TANOOGA . ' 500.00 3,522.59

10/15 SHARE DRAFT # 1041 - 
-300.00 3,222.59

1 10/341.0/i44,-10$ Forilititar 7 pLoEhmoitOk877-486-5990:GAUS• 3,44-..1 
't . - - :. -20.00 3,202.59

10/16 10/15 POS FROM SHARE - BLUEBIRD
.COM 877-486-5990 GAUS 

-40.00 3,162.59

.4;.rr'' 40/i§4,pkysspi. tasou:grigN -''AtivartiagetAitrea;",1.;-,. ' ,..- 1 :,;;;;:. . ; „a.,-.  -204 A1 2,958.18.

. 10/16 PAYROLL REDUCTION - Funding Mettles 
-176.04 2,782.14

'''',.'i .':. "'11.0716;:stiME Dtks1T4 f;!, ',1::'4n-:.74,:i'.17 :ti .r: 21R ' Ill ::: ' . r.? 400.00 3,182.14

10/16 SHARE DRAFT # 2329 
-54.63 3,127.51

..,-.: h:'e10/16::".SHARE DRAET4:3328` .. 7.P. '4114. cr .44  4 • . : :  r , ,.,   . 1, . . -300.00 2,827.51

10/17 10/15 POS FROM SHARE - BLUEBIRD.COM 877-
486-5990 GAUS -19.31 2,808.20

,, r.....:41.0/17...;PAYROLLDEDOCTiON - AdyantagelAtre;
 .1::: „ I' 7:: - - . ' k - ' -204.41 2,603.79

10/17 10/15 POS FROM SHARE - ADVANCE AUTO PAR
TS SODDY DAISY TNUS -29.49 • 2,574.30

-9.477Wr77_,,,, -.,  _,. ScIARE„.___,„-.JDEPOSIfvt.a”ms • . • 11 ca...15.1.. '1" '' / -; 2 ,';',r. 44,- "...:. L - , ,. - 1,500.00 4,074.30

3,898.26
10/17 PAYROLL DEDUCTION - Funding Metrics 

-176.04

7:370, t.tf0n7-AHAR5 DEPcigittu: `X ,-- 7.•r: tr-4? cc-; % ).. -,": fl ..-- • -...',:la •-_,,• , - -- 4 ; :400.00 4.298.26
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Tran. Eft, Description 
Amount

Date Date

10/17 SHARE DRAFT # 2337 
-50.00

Balance

4,248.26
.

ltalaltsiaflEt# 1339 2. :14.1217Ti2Z.V11-. 17? • ,- air° ':,2 a • ri'; • ; -250.00 15,991,26 •

10/17 SHARE DRAFf # 2342 
-250.00 3,748.26

:fle-'712:21-410/17, ;SHARE DRAET #-2338 , t-'' .1'4”..? IP': - • ' ' r ' 
. 

.-300.po 3,448.26

10/17 SHARE DRAM" # 2340 
-385.00 3,063.26

2--,_:-• t". ,r,f62/1:ifS.HARE *ETA .2341 r . • :-.' '3 . • a 1.41/4 t..'„ ' ;: -, ;, ,r, ' ' ,, . - -1,240.00 1,82326

10/17 ATM DEPOSIT - TENNESSEE VALLE 4974 HIGHWAY
 58 CHATTANOOGA 85.00 1,908.26

,c.,17;',- ,Ilia0718..,BAYROCL DEDUCTION - Advantage, platy° ., : . ° rr, ''.  -204.41 1,703.85

10/18 10/17 P05 FROM SHARE - MURPHY7208A1WALMA
RT SODDY DAISY TNUS -35.00 1,668.85

;,'?,1„f1;1.0(1.8,2,:PAYR011:13,EDUCTION -TundingAltriisit -... c '.'7" - ,  i i.,‘",47 ,.., • -,, ,,, , . -176.04 1 49Z81 '

10/18 POS FROM SHARE - WAL-MART #4692 4150 MONR
OE ST EAST RIDGE -45.98 1,446.83

' 74, .',Ipicihic"§TWAiTi otpc7sitlirr-57717rY0 --r-----,..- :.1.:.:%-ri.  ;-: ;:i;2#.11,77-7 - .. 1,000.00 • 21446.13-

10/18 FOS FROM SHARE - T-MOBILE 5559 LITTL O
OLTEWAH TNUS -103.57 2,343.26

-71:941r10/17k,P05 raoniZgfilvttaiEspd;t9Mi77'413.02$900,GAus; . z:7*÷1 li , ; -22.00 2,32126

10/21 10/18 POS FROM SHARE - BLUEBIRD.COM 877-4
86-5990 GAUS -135.74 2,185.52

' ;113/1.;...igiv:-.;Plis FgawstiAlsE ilCANKU$ OfttIA-raalloopATNUS '.`"2 •' - -20.00 2,165:52

10/21 10/20 POS FROM SHARE - BUJEBIRD.COM 877486-5990
 GAUS -10.00 2,155.52

.;710/21g=1.0/20?,SOS FROKSHAEE-13WEBIRDIcipm 677486-599
0'icAUS 22;i:-,regec . , T-;',, - :,, -20.00 2,135.52

10/21 10/20 POS FROM SHARE - WEB*NETWORKSOLUTION 888
-6429675 FLUS -34.90 2,100.62

A:It, -,'.....saSCIISEitie,PIJI212;2:1,' 7== '1,4;P*1/2,.. „ *1. . r4n,, ' , ,, -204.41 '1,896.21

10/21 PAYROLL DEDUCTION - Funding Metrics 
-176.04 1,720.17

'Yaws. a21-717.-Westedi•UnfonEl San Praticisep
rniS,11'; ;7 7 L,e.- 7-!-r--',.` :?.  •7: 1--:.r: - a -56.99 1,663.18

10/21 SHARE DRAFT # 2335 
-1,536.38 126.80

,.',..---1 , '74,A0[22,1INSLIFFICIENZFUNDS ,:-.Ady'aiit0ge„ platfo ; ; „: a : ' NSF.: r., - : •' - • .' -204.41 126.80

10/22 NSF FEE - Advantage Platfo 
-34.00 92.80

-ao ;,;-423.0/22- SHARE DEPOSIT') -it- • ,• 7' • . ....: "   • , : , • . 
. , _
. ...,7 

. 
.. 1,000:00 1,09180

10/22 PAYROLL DEDUCTION - Funding Metdcs 
-176.04 916.76

1',..7..5".7.1.40/221-SHAREDERCiSny . ;
 :. -„; ',, • '4 ''...:2.2,-_'' f..! - '• .:;: ' -2' 41: ,:r.:.; ' -=• a ,e1'. : •,1

1000.00 1,916.76

10/22 POS FROM SHARE - TST* BUD S SPORTS B CHAITANOOG
A TNUS -64.65 1,852.11

a711,Faolefrica, PEPbele,-;',72.2rt 17 Fang 2-;.' .4. l'iSII'lar 2- e:v ..a-r- ; : - 335.00 ' 7-4a7m. '

10/23 10/22 Fos FROM SHARE - EPS 423-6481372 TNUS 
-330.98 1,856.13

, ,,,, 423, PAYROLL DEDUCTION-advantage/Natio , - ' : ' :4. 5-.: ? 701; : 6 r '. fht ' ' - -70
4A1_ 1,651.72 '

10/23 10/22 POS FROM SHARE - MURPHY7074ATWALMART CH
ATTANOOGA TNUS -35.00 1,616.72

,, -;',1-- a..11.0/23-PAYROILDEDUCTION - Funding Metric's' 
aa' 7.: - , ,:- ., '',,,_ - -- " -176.04 1,44Q68

10/23 SHARE DEPOSIT 
1,000.00 2,440.68

a ;:sg / !-SHBRE DEPOSIT'_ : , v- ',•.,. ,-...."'4", . ' ,e . • - .„`; , _,. -- 400:00 2,840.68

10/23 POS FROM SHARE - SPEEDWAY 07109 435 CHATTANOOG
A TNUS -30.00 2,810:68

Fiit.i.2,220_10)231;sH'ARE pEicdidt;, ';,, 1: '.;:i4tit.trk.',:`.. ; ,2,:-.....; - ' -.'t ..4e,,..J. if '' - - !.47`" ° ;1„000.00 ‘3,61.cr.68 .

10/23 SHARE WITHDRAWAL 
-20.00 3,790.68

--'-ti4."--1.0,(23;"SHARE DRAFT:42190 ,r r7. * 1.7-; : , - -- ' :rq,C0(4,,_#,-..... t 1:::'.. -/-309:00 ' 3,490.68

10/23 SHARE DRAFT # 2344 
-606.00 2,884.68

,; .,:;;;;,..eqp724i,AygpLe.DEougspNe AdvantagOlatfol. ;4,....:. •, r• ' r'„ <40 _ - • - - .  -204.41 2,68027

10/24 PAYROLL DEDUCTION - Funding Metrics 
-176.04 2,504.23

-...'..7.• 440/24_ POS FROM:SHARE 
-14URpHY6727ATWAL,5710 HWY. 453 CHATTANOOG ' . = . --r. -49S3 , 2,454.30

2,078.21
10/24 POS FROM SHARE - TMOBILE*POSTPAID TE 800-937-89

97 WAUS -376.09

',A...eq. 1- • -.'..7," 2 2,010.21
-... -̀2.^ 1::.:.741:,.1124‘ SHARE DRAFT #4360 ., „.:' , • -, 

.7‘,.. r , •; • . •• -  _ ; -68.00

10/24 SHARE DRAFT # 801 -100.00 1,910.21

..`:-77.'s C,:f10/24123SMARB DRAWQ301,..;': eg-:$2,7--.4.:t•-;-,-.4-,- , --, - • -100.00 1,810.21

10/24 SHARE DRAFr # 2345 
-250.00 1,560.21

Page 04 of 07
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Tennessee
itatiWalleV

Ilona onion mum'

• Statpment Period

10/1/2019 - 10/31/2019

Acco uht

\

1 Tran Eff.
' Description 

Amount Balance

Date Date

Tit4.7394747;SHAREDElkar)2348 • .t :4:',4, si..N›; ..- • • % -- ' lik--:-:R - ;'1,ttli..4.-: A00:00 2", 14:60.21

10/24 SHARE DRAFT # 2346 
-385.00 875.21

7S-21.-e§4201-CAP:E15:' ' • --7:. • :• 7 4.C7 ' . ̀ V: 
e := '' `r.,.. ' T+-: _ 24s;--itj-420.00 - - '7-:.-10221 '

10/25 PAYROLL DEDUCTION - Advantage Platfo 
-204.41 250.80

'OP ags'eSRARelpek:. ' ,- I ,  .4 :tciii.:,:;;;A--rw;. ,- tr..' .,- 'li,177; rt .. - • zjI .C:11frO 2.40,00 , ' :114wpo

10/25 PAYROLL DEDUCTION - Funding Metrics 
-176.04 1,274.76

trn_41,13/25r S EHAR DEPOSIT 4., +4-  '.... .. Z ,.: '6i.r 't ; tar'  i L  'I-. ' j .:,a; T' ;;S 00.00 ' "1 2i7.7M;?.; ;

a_•.-4. 
_.,

10/28 10/25 P05 FROM SHARE - MURPHY6727ATWALMA
RT HIXSON TNUS -35.00 2,739.76

.',10/28,5:50/25,,'POS FROMSO.A/E8tNETWDtklateDist£3813
-:6429675X19.;.: . •• - '. • ar.; l'.-23.95 4:243,11-31 ;..

10/28 PAYROLL DEDUCTION - Advantage Platfo 
-204.41 2,511.40

4,2:S.- .0/26KVAYROLkte  :010 :=Rjig4Mei I, 14,1*- .:±'!"e -:. ..: .4i- • t ,- , : - A76;04 - ,2;335.36 .

10/28 - SQC*IDNisa Direct CAUS 
500.00 2,835.36

13--,::'-',- . 7 dt-- i.INnt. .  ̂ i . ' 1,215.00 '4'050 36,
..,-,-.4.-alogeitrfaEdibEsidrc ,dr: .f;- .

10/28 SHARE DRAFT # 804 
-100.00 3,95036

, -,10/29,71?AYR04.131tittioN01dVeritagerattiO,-.79:. ct; 
I!:tt-ittg'rirte;., ::." t tici,-421t r-204A1 . .3;74535

10/29 PAYROLL DEDUCTION - Funding Metries 
-176.04 3,569.91

Thai.09.;01SHAREEDEPOSitvf iti-i• i t".1 attitt' ' .'": a . '44.1.ilit' 'VM . ,11.-i . =-.4t'fai loti.od ' 3769 .ji

10/29 POS FROM SHARE - GEICO *COMMERCIAL MACON DCUS
 -68.00 3 701.91

frael.a.y29.. !,.^  15:'.L;;A:trf100.00 3,601.91
sHARDRA .003 -,•.. r, -,,-,:t ,.. f.,[2 4 . .`'`.- ,-.',.:Jat ...-

10/29 SHARE DRAFT # 2349 
-100.00 3,501.91

lit'.d.,'t47%-,cA,Y.le;•C ...., 'a:4f: ;:g.inr:-.., 7. 1,201.91.

1;a3)-7licili&i:SetacE7W,KriOSitt: 
. 1...r. .300,00

10/30 PAYROLL DEDUCTION - Advantage Natio 
-204.41 2,997.50

-:*.reagglig.i...ifrAlytotts0E-507c?4<i0 1!0'lu'lliiitiolEkis,,,:f.;"'LI y7;7-I tat--11,:i° ,it1/4±X-1:114,4i76s4 , 21821 A6

10/30 SHARE DEPOSIT . 550.00 3,371.46

::r1914tir/31,410S NOi9lEtAIST.4SPODWAY01/09?43,5';CI
STTANOOGArtfia5'.4‘2;.; 7, -... :4,5,..27.re- 430.00 - ' '1,1413.46

10/31 PAYROLL DEDUCTION - Advantage Platfo 
-204.41 3,137.05

'1..1-9/a5/30.05.FIlDiS3/40.110111120
.01001ARA-Soppy pidtktiquC", Jr- ••.• -,t,,,....1,:. - 2 -35.00 , ,' .13i1p.05

10/31 - SQC ID Visa Direct CAUS 
700.00 3,802.05

x. 

4.7,_77.04101.3.C.PAYA0I35;136OUCTIOW-1,Fikdding Metrftse ••• .,...47,-,a).5,-., • ' * " k.,', a 7176.04 IT. :3,626.01::.

10/31 SHARE DRAFT # 2353 
-250:00 3,376.01

re101A itirrinal 23625e 5" t,('L -,- c;;ct/Tr '-, - "4'.‘wr.$14-,,,,-4... .. ... i., 4 t" .;:;1 ' 300€00. ' i;46.01 '

10/31 SHARE DRAFT # 2354 
-485.00 2,591.01

ENDING BALANCE: $2,591.61

Check # ' Date Amount Trace Number Check # Date Amount Trace Number

7 1.94 495.00 765799630  1044 10/03 300.00 002477610

801* 10/24 100.00 002439720 2190* 10/23 300.00 002435440

992 10/24 100;00 002439705 2191 10/02 6 365 33 132979478

803 10/29 100m0 002450650 2192 10/02 850.00 132979480

91i9. loin 400.00 /33972780 2193 10/02 312.50 132970102

906* 10/03 300 00 002477985 2194 10/02 1 500,00 ' 132970100

907 10/04 211.75 002478725 2262* 10/01 600.00 002471850

908 10/04 300.00 002481790 2263 10/02 100.00 002474725

1041* 10/15 300.00 766322064 2264 10/04 200.00 133060598

1042 10/03 950,00 002477140 2268* 10/02 550.00 132970098

,__, 1043 10/03 300.00 002477570 2320* 10/04 385.00 002481885 /

Page 05 of 07
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t.33,3_31

Check # Date Amount Trace Number Check # Date Amount Trace Number

2321 10/04 300.00 133058908 2341 10/17 1 240.00 002417790

2323* 10/07 438 32 765859144 2342 10/17 250.00 133600070

2324 10L03 50.00 002477115 2343 10/29 300.00 767134408

2325 10/03 20.00 002477130 2344 10/23 606.00 133840928

2328* 10/16 300.00 766471694 2345 10/24 250.00 002439275

2329 ate S4.63 766471896 2346 10/24 385.00 )33869264

2330 10/10 730.00 002499020 2347 10/24 420.0Q 133870878

2332* 10410 300.00 002499270 2348 10/24 300:00 002439295

2333 385.00 002499015 2349 Agag }00.00 134023490

2334

.1.X10_

10/10 305.00 133327458 235r 10/31 300.00 002457505

2335 10/21 1,536.38 766673536 2353 10/31 250.0Q 002457870

2337*  10/17 50.00 133600072 2354 10/31 485.00 134134918

2338 10117 300 00 002415895 2360* 10/24 68.00 002439280

2339 10/17 250.00 002416165 TOTAL: 25427.91

2340 10/17 385.00 002417770

• Indicates checks out of sequence.

•' • • Ev-Witttifouedyrytepi - _ istt•00:4-
A'rld-'";a4.4r" : C.-/"Pic .'Weraji 47:45 ...'e 2%'1'7.:1  Pan. Pint Interest Fees/ BalanceTram Eff. nest:option

Date Date —

10/01 TFR FROM SHARES XXXXX3538-10  384,60 308.39 76.21 12,054.62,

.4 SaLq,1.4g -H
f:AWINUAIt'PERCENTAGEN1/4

• 0
AliyakYtpaallODIc PATEr:

3 AID. WANCE
..4:4415 = ?i •

,pArte.ifsgs-teREorrs;,..;_--7- ift-
;41DET3  ri? 'a

Tran That or Adv Charge Charges

ENDING BALANCE; $3.2,054.62

Page 06 of 07
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Tennessee
tIoNaIley
knoiniticsizota miscia

Statement Period

10/1/2019 - 10/31/2019

Account #

Summary
,,aup4A4R, I Ice. , - - 1.-51ut .,:r.t... IVat. z - ' 1, ,A ! L.,:ir.". . . -' . rx .

, ., .,

isr- ..t.: ,CI TREFORTINPI ce.:-. , RA- : r:: -;.D RM. • ' TOTAL, .: YTD far MAL rro • - -

j'..T` i:.---r 'SSW ..st-i..:DWIDEND.,;,C-r tiIVADEND ,- '.- ISIVIDaik  •WrTHI-IDEDIN " FORFEITURES :-

2019 "... : ! '2.X5Ot-XX-M.V. 1 a.;:, $0.00 ; !I , 41.121. • .
.,.. .. ..

4$19?•;:. ..$0.00 • -$0.00 .

. „i I... : , i , TOTAL OF:11%14cd1-1ARGE?*PAiD7$1356,..5-6 c '. ' 'I• • 
 .r- • .

.;:. : t • J., P,. •.,"

lCItificb: We miry import 41fort:mpti9n illuilyefuratcosiriti-9 cred
it bureaus. litepayments, fril4etlbqments,

C5'-'7•:. br other.defatiksWN6ulf.pccOtintmaajf...bireloctecl litiour crbdit
igpOit-., -., , ' :4 

•

' •• "•EZ

••1.•••• *I' ri ir r•"2

r 

:,.•  ;•t.n, ̀ Niugnt L Z • 
9 e• ' s • .r : •40-,..:'.e ..1 it .. .. • :,1•12,21.• '  :

ii-.9.7...q.."-i;varti, ,.;;Ift.'.!,:. -7:".?: , ..-,-..,—, ....,-, . : . . _ _—• 
 . . ....•

iriv.F.ciriniderstkiadethatliiicinteveop.lbe*ci-Utnicillengingediring the. holidoys.

.•,:-'::. It Tlicit-ls$Aihyf-wP '19 'r tip!! ng: rnernberAike opporkeity TO ski I; one loan .• : . , . .

",--;.. ." ciint...4"-Say'iAernt, F5 erlOc&n:+- Ytitt_:-J7I - • TY• •FPU ' gpi5h to learn more. _ •
,-..•.-a  .-• 4,3. • s• t .•:,. > - ' , ' ' ,. ;

•
•••,-,3 1-4.t\ - -- 1 ' • nearetblivi dre

..‘ 44t• ;:" 7.1.1.:4). 1.1—P '" *-1' ''',.iL:7 ,;.• , " .c.,-1, - ; - •. -

• 
*.i
i .. r: 4 t cy- r -.4.4. •  .  .7, • . t.... A.,. . :... " :".;  !, ". ;.- 7 . . • , - - . -•

b...,...." .:..f.1..1.• $44..'7• . -.11 • • 1/2-/..4„ ;" . . • -.Cr, : — . 
- . . . -.., . .. . . .

ln Case of Worn or !Anniston
About YOU, statement

The Federal Tioth N 4a nrfing Ap roMMou

PromPl correcdon of statement or:stakes. gym:

Minkymostalernerd IS wrong. orEINU need
morn Infonnaron about ammo/moo your

suttemera. writs In (an a separate Meng in

thoaddress shun on your dalemeni as Non

aspassible. We musi heart= you mi later

Man 60 days *therm, sent got! Me rust

stedernent onMtnthe error or psalm

appeared. You can InIsphone Inn

doing sowill not presume your dEhtt ln /vs
WE giro us Um fonowIngInformagon:

- Your Iterne and nonml number.

- The dolim amount rdiro dungeons; error.

- Desuthe the comma explain, gyms can

why yeo balloon Mem None= Ilyou

need mom inlayed/am doscols the Item

you alOtWitUre abut
Youth notham to pay any mond in guesgon

reNlo we aro Invergganng. OM you NY NM
oblgated to par tha Futs alymostatement

Mal nro nolgiquevitm.WItoore Ins/raga%

your questions,we cannot rept:Ryon as

delnqueni or lake ocean Ws coned the omaura

you question.

Federally Insured by NCUA

In Cam ol Errors or QUingons

About Your Ekittranle Transfer's
Telephone orYhtte Us On soon as you can,

you %Irk your atatemont arracolpt laortcog arU

you need mom (McMullen Maul Muroran

the MMemoolormoOM 
Wa rauclhar bun

yau om Mr man BO &Indium', rant you Me

FIRSTstatement on whide the error or problem

extend.
- Tell us your name and account ranee.

- The Mier amount el the suspected error.
Oeec3aNaenorortrmoferyouemunsure

abad, and eoulain why you Niger° them N

Euler= only you need moroldcorotion.

Moll Noonan% yautsoLnptxintendaID

cemetery =Grp:nay. Uwe !eke mons awl

103u:bass days to Wails, we ma efetelyour

accoura tar the arnatenis question, so Thai you

wN have Meuse Mlle money during the tenon

takes 13 beompfalemvirne6ltaatbn

Repasts:airs ormako bquiri”
Thrinessee Vatey Fecled Oral Union

Box23067
Chatanados.Thl 37422
4234344E00 - 800.634.3600
Malcom

MALIN/MG

LENDER

Outstaneng Items

ITEM NO, AMOUNT

TOTAL

Balance Shown on

this Statement

Add
Deposits not

Credited In this

Statement (d eny)  

Total

Subtract

Items Outstanding $

Balance

Your regisler should show this balance.

Your Inlolus and Our ResponsIbilillos

After Wo Recelyo Written Nato
We must acknoidedga yaw letter nighin 30

days urban, we havoinurocIedthe arm' by

coutIMMin 93 nays cro mg either cone'

Ore ortor or explain raw wobotavo
statement was cone&
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A REGIONS
R Bank
453e riwy 58 Chattanooga
4538 Highway 58
Chattanooga, TN 37416

HOT NEWS TAU< RADIO LLC
5512 RINGGOLD RD STE 216
CHA1TANOOGA TN 37412-3174

ACCOUNT #

053

Cycle 26

Enclosures 0

Page 1 of 3

LIFEGREEN BUSINESS CHECKING
November 1, 2019 through November 29, 2019

S.ua; PMOARY

Beginning Balance

Deposits & Credits

Withdrawals
Fees
Automatic Transfers

Checks
Ending Balance

$94.97
$15,120.00 +
$1,016.46 -
$190.00 -

$0.00 +
513,630.83 -

$377.68

Minimum Balance
Average Balance

$372-
$1,322

DEPOSITS &CREDITS I T . 

11101 Deposit - Thank You 
8,000.00

11/06 Deposit - Thank You 
2,000.00

11/19 ATM Imaged Deposit 
500.00

11/19 ATM imaged Deposit 
2,200.00

11/20 ATM imaged Deposit 
600.00

11/20 ATM Imaged Deposit 
900.00

11/25 Merchant Service Merch AdJ Noogaradio 8035218703 
70.00

11/25 ATM Imaged Deposit 
100.00

11/26 Deposit - Thank You 
500.00

11/29 ATM Imaged Deposit 
250.00

Total Deposits & Credits $15,120.00

. ti- -t.NVITHDRAWALS " 

11/01 Merchant Service Merch Fee Noogaradio 8035218703 
70.00

11/06 Card Purchase Cash App*sabati 4829 8774174551 
CA 94103 4292 

20.00

11/08 Card Purchase Paypal *Ebay 58 5732 402-935-7733
 CA 95131 4292 70.00

11/08 Card Purchase Spectrum 4899 855-707-7328 MO 63131 4292 80.00

11/12 Card Purchase Cash App*sabati 4829 8774174551 
CA 94103 4292

168510
11/13 Card Purohase Hatelscom921025 4722 Hotels.Com 

NV 94596 4292

11/22 Rtrn Depstd Itm 0 of Itm(S) 0001 
500.00

11/25 Card Purchase Urban Stack 5812 Chattanooga TN 37402 4292 
36.02

11/25 Card Purchase Raceway 6866 3 5541 Chattanooga TN
 37408 4292 37.01

11/25 Card Purchase Cash App*sabati 4829 8774174551 CA 94103 4292 
20.00

For all your banking needs, please call 1-800-REG
IONS (734-4667)

or vlsit us on the Internet at www.reglons.com. (T
TY/TDD 1-800-374-5791)

Thank You For Banking With Reglonsl

2019 Regions Bank Member FDIC. All loans subject to oret4t approval
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As REGIONS

HOT NEWS TALK RADIO L.LC
5512 RINGGOLD RD STE 216
CHMTANOOGA TN 37412-3174

fit ;ant(
4538 liwy 58 Chattanooga
4598 Highway 58
Chattanooga, TN 97416

ACCOUNT #

Cycle
Enclosures

Page

053
26
0

2 of 3

i • •, . • • • .‘ : WITHDRAWALS CCONTINUED):

11/25 Card Purchase Cash Aprsabati 4829 877417455
1 CA 94103 4292

Total Withdrawals

10.00

$1,016.46

I -1 •
IS." • ES 1

11/22 Rh; Deg Itm Fee

11/25 Paid Overdraft Item Fee

Total Fees

10.00
180.00

$190.00

. •. 
.CHECKS

Date Check No. Amount Date Check No. Amount

11/25 1001 640.00 11/04

11/20 1002 1,085.00 11/20

11/20 1003 250.00 11/06

11/04 1004 6,365.33 11/20

11/20 1004 • 68.00 11/20

11/04 1005 850.00 11/12

11/20 1005 * 300.00 11/22

* Break In Check Number Sequence.

1006
1006
1007
1007
1008
1041
1042

Total Checks

*

*

*

312.50
610.00

1,500.00
400.00
450.00
500.00
900.00

$13,630.83

AIBALAE SUMMAFW5.;:$;,/.., • TOM K
••••
_ .

Date Balance Date Balance Date Balance

11/01 5024.97 11/12 322.14 11/22 380.71

11/04 497.14 11/13 153.71 11/25 372.32-

11/06 977.14 11/19 2,853.71 11/26 127.68

11108 827.14 11/20 1,190.71 11/29 377.68

PRICING FOR CERTAIN TREASURY MANAGEMENT

SERVICES AND ANALYZED DEPOSITORY

PRODUCTS IS CHANGING EFFECTIVE

JANUARY'', 2020. CHANGES WILL BE

REFLECTED BEGINNING WITH THE JANUARY

ANALYSIS STATEMENT YOU WILL RECEIVE IN

FEBRUARY. TO VIEW ALL CHANGES VISIT

REGIONS.COM/SPECIALMESSAGE. PLEASE

CONTACT YOUR TREASURY MANAGEMENT OFF
ICER

WITH QUESTIONS SPECIFIC TO YOUR ACCOUNT
.
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Easy Steps to Balance Your Account
Checking
Account

1. Write here the amount shown on

statement for ENDING BALANCE
$

2. Enter any deposits which have not been $

credited on this statement. +

3. Total lines 1 & 2 $

4. Enter total from 4a $

(column on right slde of page) -

5. Subtract line 4 from line 3. $

This should be your checkbook balance. =

Page 3 of 3

4a Ust any checks, payments, transfers or other

withdrawals from your account that are not on

this statement

Check
No. Amount

$

$

$

$

$

$

$

$

$

$

$

$

$

$

Total Enter in
Une 4 athett

The law requires you to use °reasonable care and promptne
ss° in examining your bank statement and any checks sent 

with it and to report to the Bank an

unauthorized signature (.e., a forgery), any alteration of a check, or a
ny unauthorized endorsement. You must report any forged si

gnatures, alterations or forged

endorsements to the Bank within the time periods specified under the
 Deposit Agreement. It you do not do this, the Bank will not be

 liable to you for the losses or

claims arising from the forged signatures, forged endorsemen
ts or alterations. Please sea the Deposit Agreement for further 

explanation of your responsibilities

with regard to your statement and checks. A copy of our curre
nt Deposit Agreement may be requested at any of our branch l

ocations.

Summary of Our Error Resolution Procedures

in Case of Errors or Questions About Your Electronic Transfers

Telephone us toll-free at 1-800-734-4667
or wdte us at

Regions Electronic Funds Transfer SeMees
Post Office Box 413

Birmingham, Alabama 35201

Please contact Regions as soon as you can, if you think your statem
ent is wrong or if you need more information about a transfer 

listed on your stalemenL We

must hear from you no later than sixty (60) days after we sent the FIR
ST statement on which the problem or error appeared.

(1) Tell us your name and account number.

(2) Descdbe the error or the transfer you are unsure about and explai
n as clearly as you can why you believe it is an error or why you 

need more information.

(3) Tell us the dollar amount of the suspected error.

If you tell us verbally, we may require that you send us your complaint
 or question in wdting within ten (10) business days.

We will determine whether an error occurred within ten (10) business day
s after we hear from you and will carrect any error promptly. If we 

need more time,

however, we may take up to forty-five (45) days to investigate your co
mplaint or question (ninety (90) days for POS transactions or for tran

sfers inifiated outside of

the United States). If we deckle to do this, we will credit your account within
 ten (10) business days for the amount you think Ls in error. If, after t

he investigation,

we determine that no bank error occurred, we will debit your ac
count to the extent previously credited. If we ask you to put your complaint i

n writing and we do not

receive it within ten (10) business days, we may not credit your account

New Accounts- If an alleged error occurred within thirty (30) days a
fter your first deposit to your account was rnade, we may have up to nin

ety (90) days to

investigate your complaint, provided we credit your account within tw
enty (20) business days for the amount you think is in error. II we decide Me

re was no error,

we wal send you a written explanation within three (3) hustness days after 
we finish our investigation. You may ask for copies of the documents that we

 used in our

hwestigation.

FOR QUESTIONS CONCERNING THIS STATEMENT OR FOR 
VERIFICAT ION OF A PREAUTMORIZED DEPOSIT, PLEASE CA

LL 1-800-REGIONS

(734-4667) OR VISITYOUR NEAREST REGIONS LOCATION.

ADJ - Adjustment RI Return item CR - Credit SC - Service Charge OD - Overdrawn

EB Electronic Banking NSF - Nonsufficlent Funds APY - Annual Percentage Yield FWT - Federal Withholding Tax *Break in Number Sequence
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CERTIFICATE.OF FORMATION

®T .

Hot News TalltRadio LLC

, State of Delawar;
Secretary of State

Division of Corporations
Delivered 09:14 AM 05/06/2014
FILW 09:12 AM 05/06/2019

SRV 140567791 - 5528383 FILE

understgued Sherlund person hereby certifies that:

iIRST. The pante. of the limited liability company (hereafter the "Company"
) is:

Hot News:Talk:Rai:rib LLC
k •

;ECOND. Tire address qf the Company's registered office in the State. of Delawai
e is 3511 Silverside

?toad, Suite 105, Wilmington, Delaivare USA 1981.0. The. muue oC therngiste
red agent at such address

Or servicc of process is DELAWARE REGISTRY, LTD.

The initial metnber[s] of the Company is Late]:

Sabatino Cupelli
David.Ttilis

FOURTh. The .Authority. of the undersiened authorited person is lhnired to, and solely for the
 purpose

of. exectitum and filine this Certificate6f Formation.

IN WITNESS WHEREOF, the undcrsitmed has executed this Certificate of Formation of the company

this  6tYr  day of may 41014.

By:.
DE ARE REGIS LTD.

oaten E. Abbott, Assistant Secretary
Au tho rized Person

•
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FLEXIBILITY CAPITAL INC.

FUTURE RECEIVABLES SALE AND PURCHASE AGREEMEN
T

This Future Receivables Sale and Purchase Agra eMent
 (this "Agreemenel dated as of  

February 6, 2020 , is made

by and between Flexibility Capital, Inc., a New York 
corporation ("Flexibility"), and the merchant which name, addres

s and

other pertinent information appear below (the "Merch
ant"):

Legal Business Name:  Hat News Ta
lk Radio, LLC

D/B/k
NoogaRadio 92.7 FM-95.3 HD 4

Type of Entity: 
Limited Liability Company

Business Physical Address:  
5512 Ringgold Rd Suite 216, Chattanooga, TN 37412

Business Mailing Address: 
5612 Ringgold Rd Suite 216, Chattanooga, TN 37412

Business Phone Number:
423-800-8949 Email; hotnewstalkradio©gmail.com

Banking Information:

Bank Name:  Tennessee 
Valley FCU

Bank Account Holder's
 Name:  Het Ne ws Talk Radio LLC

Account # 

Bank ABA: IS

EIN; 

WHEREAS, the Merchant is desirous to sell to Flexibility, a
nd Flexibility is desirous to purchase from Merchant, a Spec

ified

Percentage ofthe Merchanes Future Receipts,but only on the 
terms and conditions set forth in this Aptement (all capital

ized

terms shall have the meanings ascribed to them below
).

NOW, THEREFORE, for good and valuable considerati
on, the mutual receipts and sufficiency of which is 

hereby

acknowledged by both parties, Flexibility and Merchant bereby 
agree to the foregoing and as follows:

1. Basic Terms and Definitions.

a. "Effective Date shall mean the later of: (i) the date set forth in the preambl
e to this Agreement and (ii) the date

when Flexibility paid the Purchase Price to Merchant

b. "Specified Pementagesshall mean  TEN  PERCENT (:12.....00%) ofeach and every

sum from sale made by Merchant

c. "Future Receipt? shall mean, collectively, all of Merchant's recei
pts of monies paid and delivered to Merchant

by Merchant's customers' and/or other vendees after the Effecti
ve Date of this Agreement; which payments or

deliveries ofmonies can be made in the form of cash, check, credit
, charge, or debit card, ACH or other electronic

transfer or any other form of monetary payment in the ordinary 
course of Merchants business.

d. 'Purchased Amount' shall mean the total amount of the 
Specified Percentage of the Future Receipts that

Merchant shall be under obligation to deliver to Flexibility pursu
ant to this Agreement. The parties agree that

the Purchased Amount shall be $ 24140•00 

e. "Purchase Price shall mean the total amount that Flexibility ag
rees to pay for the Future Purchased Receipts.

The parties agree that the Purchase Price shall be $17.030.00 

f. "Daily lnstallmenr shall mean the fixed amount that Merchant 
and Flexibility agree to be a good faith

approximation ofthe SpecifiedPercentage of Me rchanes daily Fut
ure Receipts. Merchant and Flexibility fiirther

agree that, based upon the information provided by Merchant to
 Flexibility concerning Merchanes most recent

accounts receivables, and subject to Merchant's right of adj
ustment/reconciliation set forth in this Agreement,

as of the Effective Date the Daily Installment shall be $ 16422 

g. "Workday" shall mean Monday through Friday except on days whe
n banldng institutions are closed for the

holidays and do not process ACH payments..,

2. The_Term. The term of this Agreement shall commence on the Eff
ective Date and expire on the date when the Purchased

Amount is received by Flexibility in full.

3. Sale of Purchased Future Receipts. Merchant herebySells, assigns, t
ransfers and conveys (hereinafter, the "Salel unto

Flexibility all of Merchants right, title and interest in to the 
Specified Percentage of the Future Receipts until the

Purchased Amount shall bave been delivered by Merchant to Fle
xibility (the "Purchased Future Receipts"); to have and

hold the same unto Flmdbility, its successors and assigns, forever. Th
is Sale of the Purchased Future Receipts is made

without express or implied warranty to Flexibility of collectability of
 the Purchased Future Receipts by Flexibility and

without recourse against Merchant except as specifically set forth 
in this Agreement By virtue of this Agreement,

Merchant transfers to Flexibility fulland complete ownership ofthe Pu
rchased Future Receipts and Merchant retains no

legal or equitable interest therein.

Guarantor #1: [ SC
Guarantor #2: [ DJT
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• 4. Payment of Purchase Price. Ati ....nsideration of the sale by Merchant to Flexibii_ lie Purchased Future Receipts

pursuant to Flexibility agrees to pay to Merchant the Purchase Price; the Purchase Price shall be t
urned over and

delivered to Merchant immediately after the Effective Date of this Agreement.

5. Use of Purchase Price. Merchant hereby acknowledges that it fully understands that: (i) Flexibility's 
ability to collect the

Purchased Mnount (or any portion thereof) is contingent upon Merchant's continued operation of its b
usiness and

successful generation of the Future Receipts until the Purchased Amount is delivered to Flexibility in fu
ll; (ii) that in the

event of decreased efficiency or total failure of Merchants business Flexibility's receipt of the full 
or any portion of the

Purchased Amount may be delayed indefinitely. Based upon the forgoing, Merchant agrees to use the
 Purchase Price

exclusively for the benefit and advancement of Merchant's business operations and for no othe
r purpose.

6. Daily lnstallments of Purchased Amount The Purchased Amount of the Specified Percentage of Future Receipts shall be

delivered to Flexibility daily on Workdays in Daily Installments.

7. Approved Bank Account and Credit Card Processor.During the term of this Agreement Mercha
nt shall: (i) deposit all

Future Receipts into one (and only one) bank account which bank account shall be acceptable 
and preapproved by

Flexibility (the "Approved Bank Account"), (ii) use one (and only one) credit card processor 
which processor shall be

acceptable and preapproved by Flexibility (the "Approved Processor") and (iii) depos
it all credit card receipts into the

Approved Bank Account. In the event the Approved Bank Account or Approved Processor shall
 become unavailable or

shall cease providing services to Merchant during the term ofthis Agreement prior to the first d
ate of such unavailability or

cessation ofservices, Merchant shall arrange for another Approved Bank Account or Approved 
Processor, as the case may

be.
8. Authorization to Debit Approved Bank Account Merchant hereby authorizes Flexibility to initiate e

lectronic checks or

ACH debits from the Approved Bank Account in the amount of Daily Installment each Workday
 until Flexibility receive the

full Purchased Amount Merchant shall prove Flexibility with all access code(s) for the Approv
ed Bank Account, by signing

this authorization the merchant agrees to be bound by the NACHA Operating rules."

9. Fees Associated with Debiting Approved Bank Account It shall be Merchants exclusi
ve responsibility to pay to its

banking institution and/or Flexibility's banking institution directly (or tti compensate Flexibility, in 
case it is charged) all

fees, charges and expenses incurred by either Merchant or Flexibility due to rejected electroni
c checks or ACH debit

attempts, overdrafts orrejections by Merchantsbanking institution ofthe transactions contem
plated by this Agreement.

10. Merchant's Right for Reconciliation. Merchant and Flexibility each acknowledges and ag
rees that:

a. Ifany tirne during the term of this Agreement Merchant will experience sporadic increase or 
decrease in its daily

receipts, Merchant shall have the right at its sole and absolute discretion, but subject to the prov
isions of Section 11.

below, to request retroactive reconciliation of the Merchants actual daily receipts for one full ca
lendar month

immediately preceding the day when such request for reconciliation is received by Flexibility 
(each such

calendar month, a "Reconciliation Month").

b. Such reconciliation (the "reconciliation") of the Merchants daily receipts for a Reconciliation Month s
hall be

performed by Flexibility within five (5) Workdays following its receipt of the Merchan
ts request for

reconciliation by either crediting or debiting the difference back to or from the Approved Bank 
Account so that the

total amount debited by Flexibility from the Approved Bank Account during the Reconciliation Mont
h at issue

equal the Specific Percentage of the Future Receipts that Merchant collected during the Reconciliation Month
 at

issue.
c. One or more Reconciliation procedures performed by Flexibility may reduce the effective Daily Installment

arnount during the Reconciliation Month in cornparison to the one set forth in Section 1 of this Agreeme
nt, and, as

the result of such reduction, the term of this Agreement during which Flexibility will be debiting the Appr
oved Bank

Account may extend substantially.

11. Request for Reconciliation Procedure. 
a. It shall be Merchants sole responsibility and the right hereunder to initiate Reconcillation of Merchant

s actual

receipts during any Reconciliation Month by sending a request for reconciliation to Flexibility.

b. Any such request for Reconciliation of the Merchants daily receipts for a specific Reconciliation 
Month shall be in

writing, shall include a copy of Merchants bank statement and a credit card processing statement for the

Reconciliation Month at issue, and shall be received by Flexibility via email to

admin@Flexibilitvcapital.com, with the subjection line "REQUEST FOR RECONICILIATION7 within five

(5) Workdays after the last day of the Reconciliation Month at issue (time being of the essence as to the last day
 of

the period during which such demand for reconciliation shall be received by Flexibility).
-c. Flexibility's receipt of Merchants request for Reconciliation after the expiration of the 5-Workday period

following the last day of the Reconciliation Month for which such reconciliation is requested nullifies and makes

obsolete Merchants request for Reconciliation for that specific Reconciliation Month.

d. Merchant shall have the right to request Reconciliation as many times during the term of this Agreement as it

deems proper, and Flexibility shall comply with such request, provided that

i. Each such request is made in accordance with the terms of this Section 11.

If a request for Reconciliation is made after the expiration of the term of this Agreement and, as the

result of such Reconciliation, the total amount actually debited by Flexibility from the Approved

Bank Account will become less than the Purchased Amount, then and such event the term of this

Agrdbment shall automatically be extended until the time when the total amount actually debited

from Approved

Guarantor #1 Initials: [ SC 2 Guarantor #1 Initials. [ D,yr
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Bank Account pursuant to this Agreement shall become equal to tlte Purchased 
Amount.

iii. In the event after the last day of the term of this Agreement Merchant will d
etermine in good faith that

the actual amount debited by Flexibility front the Approved Bank Account pursuant to 
this Agreement

is greater than the Purchased Amount, then and in such event Merchant shall have 
the right to request

final Reconciliation within five (5) Workdays following the expiration date of the t
erm ofthis Agreement

(time being of the essence) and Flexibility shall honor such request within five (
5) Workdays following

the day of its receipt of such request.

e. Nothing set forth in Sections 10 or 11 of this Agreement shall be deemed to prov
ide Merchant with the right to

interfere with Flexibility's right and ability to debit the Approved Bank Account 
while tlte request for

Reconciliation of Merchants receipts is pending or until the Purchased Amount i
s collected by Flexibility in full.

12. Adjustment of Daily Installment. Merchant and Flexibility each ack
nowledge and agree that

a. If any thne during the term of this Agreement Merchant will experience steady i
ncrease or decrease in its daily

receipts, Merchant shall have the right, at its sole and absolute discretion, but sub
ject to the provisions of Section

13 below, to request modification ("Adjustment") of the amount of the 
Daily Installment that Merchant is

obligated to delivery daily to Flexibility in accordance with the provisions of Sec
tion 6 above. Such Adjustment

shall become effective as of the date it is granted and the new adjusted amoun
t of the Daily Installment (ths

"Adjusted Daily Installmenr) shall replace and supersede the aniount of the Daily 
Installment set forth in Section

1 above.
b. The Adjustment of the Daily Installment shall be performed by Flexibility within 

five (5) Workdays following its

receipt of the Merchant's request for Adjustment by modifying daily amounts tha
t shall be are debited from the

Approved Bank Account until the Purchased Amount is paid in full. Notwithstanding 
anything to the contrary

set forth in Sections 12 and 13 hereof, no Adjustment shall take place untll and un
less Reconciliation for at least

one (1) Reconciliation Month takes place resulting in reduction of the total amount d
ebited from Merchants

Approved Bank Account during the Reconcillation Month by at least 15% bi c
omparison to the arnount that

would have been debited during that month withaut Reconciliation.

c. One or more Adjustments performed by Flexibility may substantially extend the
 term of this Agreement.

13. Request for AdjustmentProcedure. 

a. lt shall be Merchants sole responsibility and the right to initiate the Adjustm
ent by sending a request for

Adjustment to Flexibility.

b. A request for Adjustment (an "Adjustment Request") shall be in writing,
 shall include copies of: (i) Merchants

three (3) consecutive bank statements of the Approved Bank Account and cred
it card processing statements

immediately preceding the date of Flexibility's receipt of the Adjustment Request, an
d (11) Merchant's bank

statements and credit card processing statements previously provided by Merchant t
o Flexibility based upon

which statements the amount of Daily Installment set forth in Section 1 above (or the
 then current Adjusted

Daily Installment, as the case may be) was determined, and shall be received by 
Flexibility by email at

admin@Flexibilitvcanital.com, with the subject line "REQUEST FOR ADJUSTMENT; 
within five (5)

Worlcdays after the date that is the latest of the last day of the latest bank statement en
closed with the

Adjustment Request and the last date of the latest card processing statement enclosed with
 the Adjustment

Request (time being of the essence as to the last day of the period during which an Adjustment
 Request shall be

received by Flexibility).
c. FlexibilitYs receipt of a Merchants Adjustment Request after the expiration of th

e above referenced 5-Workday

period nullifies and makes obsolete such Adjustment Request.

d. Merchant shall have the right to request Adjustment of the Daily Installments as many times 
during the term of

this Agreement as it seems proper, and Flexibility shall comply with such request provi
ded that

i. Each such request for Adjustment is made in accordance with the terms of this Secti
on 13.

ii. A request for Adjustment shall not be made after the expiration of the term of this A
greement.

e. Nothing set forth in Sections 12 or 13 of ads Agreement shall be deemed to provide Me
rchant with the right to

interfere with Flexibility's right and ability to debit the Approved Bank Account while the reques
t forAdjustment

is pending or until the Purchased Amount is collected by Flexibility in full.

14. Risk Sharing Acknowledgments and Arrangements.

a. Merchant and Flexibility each hereby acknowledges and agrees that 6:

i. The Purchased Future Receipts represent a portion of Merchants Future Receipts.

ii. This Agreement consummates the sale of the Purchased Future Receipts at a discount
, not borrowing

funds by Merchant from Flexibility. Flexibility does not charge Merchant and will not coll
ect from

Merchant any interest on the monies spent on the purchase of the Purchased Future Receip
ts. The

period of time that it will take Flexibility to collect the Purchased Amount is not fixed, is unk
nown to

both parties as of the Effective Date of this Agreement and will depend on the how well or 
not well

Merchant's business will be performing following the Effective Date. As an extreme example
, in the

event Merchants business ceases to exist after Flexibility's purchase of the Purchased Future R
eceipts

for reason outside Merchant's control, Flexibility may never recover any moneys spent 
on such

purchase.

Guarantor #1 Initials: [ SC Ca4-‘ Guarantor #2 Initials: [ DJT
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iiL The amount of the Daily Installment set forth in Section 1 of this Agreement is 
calculated based upon

the information concerning an average amount of daily receipts collected by Merc
hant's business

immediately prior to the Effective Date of this Agreement which information was provi
ded by Merchant

to Flexibility.
iv. The amounts of Merchant's future daily receipts may increase or decrease over ti

me.

v. g based upon the Reconciliation and/or the Adjustment procedures described above
, it will be

determined that the actual daily amounts of the Specified Percentage of the Future Rece
ipts get reduced

in comparison to the amount of the Daily Installment as of the Effective Date set fort
h in Section 1 of

this Agreennent, and in comparisan to the amount that both Merchant and Flexibility m
ay have

anticipated or projected because Sellers business has slowed down, or if the full Purc
hased Amount is

not remitted because Merchanes business went bankrupt or otherwise ceased op
erations in the

ordinary course of business (but not due to Merchant's willful ar negligent mishandlin
g of its business),

and Merchant shall have not breached this Agreement,'Merchant would not owe anything to Fl
exibility

and would not be in breach of or in default under this Agreement.

b. Flexibility's Risk Acknowledgments. Flexibility agrees to purchase the Purchased Future Receipts l
mowing

the risks that Merchanes business may slow down or fail, and Flexibility assumes these risks b
ased exclusively

upon the information provided to it by Merchant and related to the business operations of Me
rchane business

prior to the date hereof and upon Merchants representations, warranties and covenants in this 
Agreement that

are designed to give Flexibility a reasonable and fair opportunity to receive the benefi
t of its bargain.

Furthermore, Flexibility hereby acknowledges and agrees that Merchant shall be excused from 
performing its

obligations under this Agreement in the event Merchanes business ceases its operations exclu
sively dne to the

following reasons (collectively, the 'Valid Excuses"):

i. adverse business conditions thatoccurred for reasons outside Merchant's control and not due 
to

Merchant's willful or negligent mishandling of its business,

ii. loss of the premises where the business operates (but not due to Merchants violation of 
its

obligations to its landlord);
iii. bankruptcy of Merchant;
iv. natural disasters or similar occurrences beyond Merchanes control.

c. Not a Loan. Merchant and Flexibility agree that the Purchase Price is paid to Merchant in consideratio
n for the

ownership of the Purchased Future Receipts and that payment of the Purchase Price by Flexibili
ty is not

intended to be, nor shall it be constnied as a loan from Flexibility to Merchant that requires 
absolute and

unconditional repayznent on a maturity date. To the contrary, Flexibility's ability to receive the 
Purchased

Amountpursuant ta this Agreement and the date when the Purchased Amount is paid in full (if ever) are
 subject

to and conditioned upon performance of Merchanes business. lf, nevertheless, a court having jurisdict
ion over

this Agreement and the parties hereto shall have determined that Merchant received a loan from Flexibi
lity, and

Flexibility has chargednr received interest hereunder in excess of the highest rate allowed by law, then
 the rate

in effect hereunder shall automatically be reduced to the maximum rate permitted by applicable law 
and

Flexibility shall promptly refund to Merchant any interest received by Flexibility in excess of the maximum

lawful rate.

REPRESENTATIONS, WARRANTIES AND COVENANTS

15. Merchant represents, warrants and covenants that as of this date and during the term of this Agree
ment:

a. financial Condition and Financial Information. Merchant's bank and financial statements, copies of which

have been furnished to Flexibility, and future statements which may be furnished hereafter pursuan
t to this

Agreement or upon Flexibility's request, fairly represent the financial condition of Merchant as of the dates such

statements are issues, and prior to execution of the Agreement there has been no material adverse changes,

financial or otherwise, in such condition, operation or ownership of Merchant. Merchant has a continuing,

affirmative obligation to advise Flexibility of any material adverse change in its financial condition, oper
ation or

ownership. Flexibility may request statements at any time during the term of this Agreement and Merchant

shall provide them to Flexibility within 5 business days. Merchants failure to do so is a material breach of this

Agreement
b. Governmental Approvals Merchant is in compliance and, during the term of this Agreement, shall be in

compliance with all laws and has valid permits, authorizations and licenses to own, operate and lease its

properties and to conduct the business in which it is presently engaged.

c. Good Standing. Merchant is a corporation/limited liability company/limited partnership/other type of entity

that is in good standing and duly incorporated or otherwise organized and validly existing under the laws of its

jurisdiction of incorp oration or organization, and has full power and authority necessary to carry its business as

it is now being conducted.
d. Mthormation. Merchant has all requisite power to execute, deliver and perform this Agreement 

and

consummate the transactions contemplated hereunder; entering into this Agreement will not result in breach

Guarantor #1 Initials: [ sc 4 a1 Guarantor #2 Initials: [ D „TT
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or violation of, or default under, any agreement or instrume
ntby which Merchant is bo und or any statute, rule,

regulation, order or other law to which Merchant is subject, nor r
equire the obtaining of any consent, approval,

permit or license from any governmental authority having jurisd
iction over Merchant All organizational and

other proceedings required to be taken by Merchant to authoriz
e the execution, delivery and performance of

this Agreement have been taken. The person signing this Agreem
ent on behalf of Merchant has full power and

authority to bind Merchant to perform its obligations under this 
Agreement

e. Accminting Records end Tax Returns. Merchant will treat 
receipt of the Purchase Price and payment of the

Purchased Amount in a manner evidencing sale of its future rece
ipts in its accounting records and tax returns

and fiirther agrees that Flexibility is entitled to audit Merchant's a
ccounting records upon reasonable Notice in

order to verify compliance. Merchant hereby waives any 
rights of privacy, confidentiality or taxpayer privilege

in any litigation or arbitration arising out of this Agreement in 
which Merchant asserts that this transaction is

anything other than a sale of future receipts.

f. Taxes:Workers Compensation Insurance. Merchantwill promp
tly pay, when due, all taxes, includingwithout

limitation, income, employment sales and use taxes, imposed
 upon Merchant's business by law, and will

maintain workers compensation insurance required by applicable 
governmental authorities.

g. Business insurance. Merchant will ntaintain general liability and 
business-interruption insurance naming

Flexibility as loss payee and additional insured in the amounts an
d against risks as are satisfactory to Flexibility

and shall provide Flexibility proof of such insurance upon request.

h. Electronfc Check Processing Agreement Merchant shall not ch
ange its processor, add terminals, change its

financial institution or bank account(s) or take any ather action 
that could have any adverse effect upon

Merchants obligations or impede Flexibility's rights under this Agreem
ent, without Flexibility's prior written

consent
i. No Diversion of Future Receipts Merchant shall not allow any event 

to occur that would cause a diversion of

any portion of Merchant's Future receipts from the Approved Bank 
Account without first non( ying Flexibility of

such diversion.
j. Change of Name or Location.Merchant shall not conduct Merchants 

businesses under any name other than as

disclosed to the Processor and Flexibility and will not change any 
of its places of business without first obtaining

Flexibility's written consent

k. prohibited Business Transactions: Merchant shall not: (i) transfer o
r self all or substantially all of its assets

(including without limitation the Collateral or any portion thereof) wit
hout first obtaining Flexibility's consent;

or (ii) make or send notice of its intended bulk sale or transfer.

1. No Closing of Business. Merchant will notsell, dispose, transfer or oth
envise convey all or substantially all of

its business or assets without first (i) obtaining the express written c
onsent of Flexibility, and (ii) providing

Flexibility with a written agreement of a purchaser or transferee of Mer
chants business or assets assuming all

of Merchants obligations under this Agreement pursuant to documentat
ion satisfactory to Flexibility. Merchant

represents that it has no current plans to close its business either temp
orarily (for renovations, repairs or any

other purpose), or permanently. Merchant agrees that until Flexibility 
shall have received all of the Purchased

Amotmt Merchant will not voluntarily close its business on a permane
nt or temporarily basis for renovations,

repairs, or any other purposes. Notwithstanding the foregoing, Mer
chant shall have the right to close its

business temporarily if such closing is necessitated by a requirement to 
conduct renovations or repairs imposed

upon Merchant's business by legal authorities having jurisdiction ove
r Merchants business (such as front a

health department or fire department, or if such closing is necessitate
d by circumstances outside Merchants

reasonable controL Prior to any such temporary closure of its business, 
Merchant shall provide Flexibility ten

(10) business days advance notice.

m. No Pending Bankruptcv. As of the date of Merchants execution o
f this Agreement Merchant is not insolvent,

has not filed, and does notcontemplate filing, any petition for bankruptc
y protection under Title 11 of the United

States Code and there has been no involuntary bankruptcy petition 
brought or pending against Merchant.

Merchant represents that it has not consulted with a bankruptcy attorney 
on the issue of filing bankruptcy

within six months immediately preceding the date of this Agreement

n. Estoppel Certificate. Merchant will at any time,,and front time to time, upon at lea
st one (1) day's prior notice

from Flexibility to Merchant execute, acknowledge and deliver to Flexibility 
and/or to any other person or entity

specified by Flexibility in its notice, a statement certifying that this Agreeme
nt is unmodified and in full force

and effect (or, if there have been modifications, that the same ts in full
 force and effect as modified and stating

the modification(s) and stating the date(s) on which the Purchased A
mount or any portion thereof has been

repaid.
o. WQrking Capital Fundiny. Merchant shall not further encumber the Future

 Receipts, without first obtaining

wrltten consent of Flexibility.

p. Unencumbered Future Receipts. Merchant has and will continue to hav
e good, complete and marketable title

to all Future Receipts, free and clear of any and all liabilitiex liens, claims,
 changes, restrictions, conditions,

options, rights, mortgages, security interests, equities, pledges and 
encumbrances of any kind or nature

whatsoever or any other rights or interests other than by virtue or entering i
nto this Agreement
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PLEDGE OF SECURITY

q. Business Purpose Merchant is entering into this Agreement 
solely for business purposes and not as a

consumer for personal, fainily or household purposes.

r. No Default under Contracts with Th rd Parties. Merchant's execution of 
and/or performance of its obligations

under this Agreement will not cause or create an event of default by M
erchant under any contract which

Merthant is or may become a party to.

s. Right ofAccess. In order to ensure Merchants compliance with the terms of this
 Agreement, Merchant hereby

grants Flexibility the right to enter, without notice, the premises of Merc
hant's business for the purpose of

inspecting and checking Seller's transaction processing terminals to 
ensure the terminals are properly

programmed to submit and or batch Merchanes daily receipts to the Proces
sor and to ensure that Merchant has

not violated any other provision of this Agreement. Furthermore, Merch
ant hereby grants Flexibility and its

employees and consultants access to Merchanes employees and records an
d all other items of property located

at the Merchant's place of business during the term o f this Agreement. 
Merchant hereby agrees to provide

Flexibility, upon request, a11 and any information concerning Mercha
nes business operations, banking

relationships, names and contact information of Merchants suppliers, 
vendors and landlord(s), to allow

Flexibility to interview any of those parties.

t. Phone Recordings and Contact. Merchant agrees that any call between 
Merchant and Flexibility and its

owners, managers, employees and agents may be recorded and/or 
monitored. Furthermore, Merchant

acknowledges and agrees that (i) it has an established business relationship 
with Flexibility, its managers,

employees and agents (collectively, the "Flexibility Partiee) and that Merchant m
ay be contacted by any of the

Flexibility Parties fram time-to-time regarding Merchant's performance of
 its obligations under this Agreement

or regarding other business transactions; (ii) it will not claim that such 
communications and contacts are

unsolicited or inconvenient and (iii) that any such contact may be made
 by any of the Flexibility Parties in

person or at any phone number (including mobile phone number), em
ail addresses, or facsimile number

belonging to Merchant's office, or its owners, managers, officers, or employ
ees.

u. J(nowledge and ffimerience of Decision Makers. The persons authorized to make 
management and financial

dedsions on behalf Merchant with respect to this Agreement have such knowl
edge, experience and skill in

financial and business matters in general and with respect to transactions of
 a nature similar to the one

contemplated by this Agreement so as to be capable of evaluating the merits
 and risks of, and maldng an

informed business decision with regard to, Merchant entering into this Agr
eement.

v. Merchants Due Diligence. The person authorized to sign this Agreement o
n behalf of Merchant (i) has

received all information that such person deemed necessaiy to make an inform
ed decision with respect to a

transaction cantemplated by this Agreement; and (ii) has had unrestricted
 opportunity to make such

investigation as such person desired pertaining to the transaction contemplated
 by this Agreement and verify

any such information furnished to him or her by Flexibility.

w. Arm-Length Transaction, The person signing this Agr
eement of behalf of Merchant (a) has read and fully

understands content of this Agreement; (b) has consulted to the extent he/she wishe
d with Merchant's own

counsel in connection with the entering into this Agreement (c) he or she has ma
de sufficient investigation and

inquiry to determine whe ther this Agreement is fair and reasonable to Me
rchant, and whether this Agreement

adequately reflects his or her understanding of its terms.

x. Flexibility's Consent. Merchant agrees that in every instance Merchants rights und
er this Agreement are

contingent upon first obtaining Flexibility's consent such consent may be withhe
ld, granted or conditioned at.

Flexibility's sole and absolute discretion.

y. No Reliance on Oratitepresentations. This Agreement contains the entire 
agreement between Merchant and

Flexibility with respect to the subject matter of this Agreement, and supers
edes each course of conduct

previously pursued or acquiesced in, and each oral agreement and representation
 previously made, by

Flexibility or any of the Flexibility Parties with respect thereto (If any), whether o
r not relied or acted upon. No

course of performance or other conduct subsequently pursued or acquiesced 
in, and no oral agreement or

representation subsequently made, by the Flexibility Parties, whether or not relie
d or acted upon, and no usage

of trade, whether or not relied or acted upon, shall amend this Agreement or impa
ir or otherwise affect

Merchant's obligations pursuant to this Agreement or any rights and remedies of the parties to
 this Agreement

16. Mite As security for the prompt and complete payment and performance of any and all 
liabilities, obligations,

covenants or agreements of Merchant under this Agreement now or hereafter arising
 from, out of or relating to this

Agreement, whether direct, indirect, contingent or otherwise (hereinafter referr
ed to collectively as the etblieationej,

Merchant hereby pledges, assigns and hypothecates to Flexibility and grants to 
Flexibility a continuing, perfected and

first priority lien upon and security interest in, to and under alI of Merchant's right,
 title and interest in and to the

following [collectively, the "Collateral") whether now existing or hereafter from 
time to tbne acquired:

a. all accounts, including without limitation, all deposit accounts, accounts-receivable, 
and other receivables,

chattel paper, documents, equipment, general intangibles, instruments, and invento
ry, as those terms are
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defined by Article 9 of the Uniform Commercial Code (the "UCC"), now or hereafter owned
 or acquired by

Merchant and
b. all Merchants proceeds, as that term is defined by Article 9 of the UCC.

17. Termination of Pledge. Upon the payment and performance by Merchant in full of the Obli
gations, the security interest

in the Collateral pursuant to this Pledge shall automatically terminate without any 
further act of either party being

required, and all rights to the Collateral shall revert to Merchant Upon any such termination, Flexibilit
y will execute,

acknowledge (where applicable) and deliver such satisfactions, releases and termination statements, as Merchant shall

reasonably request
18. Representations with Respect to Collateral. Mercbant hereby represents and warrants to Fl

exibility that the

execution, delivery and performance by Merchant of this Pledge, and the remedies in respect of the Collat
eral under this

Pledge (i) have been duly authorized; (ii) do not require the approval of any governmental authority or 
other third party

or require any action of, or filing with, any goverrunental authority or other third party to authorize sam
e (other than

the filing of the UCC-1.'s); (Hi) do not and shall not (A) violate or result in the breach of any provision of law
 or regulation,

any order or decree of any court or other governmental authority, (B) violate, result in the breach of o
r constitute a

default under or conflict with any indenture, mortgage, deed of trust, agreement or any other instru
ment to which

Merchant is a party or by which any of Merchant's assets (including, without limitation, the Collateral) are
 baund.

19. Further Msurances Upon the request of Flexibility, Merchant, at Merchanes sole cost and expense, shall exec
ute and

deliver all such further UGC- ls, continuation statements, assurances and assignments of the Collateral and 
consents with

respect to the pledge of the Collateral and the execution of this Pledge, and shall execute and deliver 
such fiirther

instruments, agreements and other documents and do such further acts and things, as Flexibility may request in or
der

to more fully effectuate the purposes of this Pledge and the assignment of the Collateral and obtain the full benefit
s of

this Pledge and the rights and powers herein created.

20. Attorney-in-fact. Merchant hereby authorizes Flexibility at any time to take any action and to execu
te any instrument,

including without limitation to file one or more financing statements and/or continuation statements, to evidence 
and

perfect the security interest created hereby and irrevocably appoints Flexibility as its true and lawful attorney-in-fact,

which power of attorney shall be coupled with an interest, with full authority in the place and stead of Merchant an
d in

the name of Merchant or otherwise, from time to time, in Flexibility's sole and absolute discretion, including 
without

limitation (a) for the purpose of executing such statements in the name of and on behalf of Merchant and thereafter fi
ling

any such financing and/or continuation statements and (b) to receive, endorse and collect all instruments made paya
ble

to Merchant

EVENTS OF DEFAULT AND REMEDIES

21. Events of Default The occurrence of any of the following events shall constitute an "Event of Default' by Merch
ant:

a. Merchant shall violate any term, condition or covenant in this Agreement for any reason whatsoever other

than as the result of Merchant's business ceases its operations exclusively due to any of the Valid Excuses.

b. Any representation or warranty by Merchant made in this Agreement shall prove to have been incorrect, false

or misleading in any material respect when made.

c. Merchant shall default under any o f the tering, covenants and conditions of any other agreement with Flexibility

(if any).
d. Merchant uses mukiple depository accounts without obtaining prior written consent of Flexibility in each

instance.
e. Merchant fails to deposit any portion of its future Receipts into the Approved Bank Account

f. Merchant changes the Approved Bank Account or Approved Processor without obtaining prior written consent

of Flexibility in each instance;
g. Merchant interferes with Flexibility collection of Daily Installments.

h. Four (4) or more ACH transactions attempted by Flexibility in one calendar month are rejected by Merchant's

banlc
22. Default under the Agreement In case any Event of Default occurs and is not waived by Flexibility, Flexibility may

declare Merchant in default under this Agreement by sending a defauk notice to Merchant, provided, nevertheless, tltat

no default notice is requiredupon Merchanes default in performance of its obligations under Section 6 of this Agreement.

23. Pierer:ants Obligations Upon Default. Upon recei t of such default notice Merchant shall immediately pay Flexibility
0.aytto Flex tv, asiadtlib aniffes,the unpaid portion of the Purchased Amount

any reasonable expenses incurred by Flexibrh tri_  onnection with recoved t e mo ies due to Flexibility from
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(and such interest shall accrue daily).

24. Remedies Upon Default. Upon Merchants default, F
lexibility may immediately proceed to protect and enforce its rights

under this Agreement and/or Guaranty by:

a. Enforcing its rights asa secured creditor under the Uniform Comme
rcial Code including, without Iimitation,

notifying any account debtor(s) of Merchant of Flexibility's security 
interest;

b. Enforcing the provisions of the Personal Guarantee of Performanc
e against the Guarantor(s) without first

seeking recourse from Merchant

c. Filing the affidavit of confession ofjudgment (the "Affidavit') e
Xecuted by the Guarantor(s), individually and on

Merchanes behalf, in connection with this Agreement in the amount 
of the unpaid portion of the Purchased

Amount plus the Reasonable Damages, enter the judgment with th
e Clerk of the Court, without notice, and

execute thereon ;
d. Notifying Merchant s credit card processor of the sale of Future Purch

ase Receipts hereunder and to direct such

credit card processor to make payment to Flexibility of all or any port
ion of the amounts received by such credit

card processor on behalf of Merchant

e. Commencing a suit in equity or by action at law, or both, whether for 
the specific performance of any covenant,

agreement or other provision contained herein, or to enforce the disc
harge of Merchant's obligations hereunder

(including the Personal Guarantee) or any other legal or equitable ri
ght or remedy iocluding without limitation

Flexibility's rights of a secured party under the UCC.

25. Remedies are not Exclusive. All rlghts, powers and remedies of Flexi
bility in connection with this Agreement may be

exercised at any time after the occurrence of any Event of Default, an
d are cumulative and not exclusive, and shall be in

addition to any other rights, powers or remedies provided to Flexibil
ity by law or equity.

26. Power of Attorney Merchant irrevocably appoints Flexibility and its 
representatives as its agents and attorneys-in-fact

with full authority to take any action or execute any instrument or 
document to do the following: (A) to settle all

obligations due to Flexibility from any credit card processor and/or account
 debtor(s) of Merchant; (B) upon occurrence

of an Event of Default under Section 19 hereof to perform any and all 
obligations of Merchant under this Agreement,

induding without limitation (i) to obtain and adjust insurance; (11) to colle
ct monies due or to become due under or in

respect of any of the Collateral; (iii) to receive, endorse and collect any 
checks, notes, drafts, instruments, documents or

chattel paper in connection with clause (i) or clause (ii) above; (iv) to 
sign Merchanes name on any invoice, bill of lading,

or assignment directing customers or account debtors to make payme
nt directly to Flexibility; and (v) to file any claims

or take any action or institute any proceeding which Flexibility may deem nec
essary for the collection ofany of the unpaid

Purchased Amount from the Collateral, or otherwise to enforce its rights
 with respect to payment of the Purchased

Amount

ADDITIONAL TERMS

27. Merchant Deposit Agreement. Merchant shall execute an agree ment with 
Flexibility that would authorize Flexibility to

arrange far electronic fund transfer services and/or "Aar payments of Daily I
nstallments from the Approved Bank

Account Merchant shall provide Flexibility and/or its authorized agen
t with all infonuation, authorizations and

passwords necessary to verify Merchant's receivables, receipts and deposits
 into the Approved Bank Account Merchant

shall authorize Flexibility and/or ies agent to deduct daily the amounts of Daily 
Installment to Flexibility from settlement

amounts which would otherwise be due to Merchant from electronic chec
k transactions and to pay such amounts to

Flexibility by permitting Flexibility to withdraw the Daily Installments from
 such the account The authorization shall be

irrevocable.
28. Financial Condition. Merchant and its Guarantor(s) authorize Flexibi

lity and its agents to investigate their financial

responsibility and history, and will provide to Flexibility any bank or finan
cial statements, tax returns, etc., as deems

necessary prior to or at any tirne after executkin of this Agreement A photocopy o
f this authorization will be deemed as

acceptable far release offinancial information. is authorized to update such
 information and financial profiles from time

to tithe as it deems appropriate.
29. Transactional History. Merchant shall execute written authorization(s) to

 their bank(s) to provide Flexibility with

Merchant's banking and/or credit-card processing history.

30. indemnification Merchant and its Guarantor(s) jointly and severally 
Indemnify and hold harmless Approved Processor,

its officers, directors and shareholders against all losses, damages, claims, liabiliti
es and expenses (including reasonable

attorney's fees) incurred by Approved Processor resulting front (a) claims assert
ed by Flexibility for monies owed to

Flexibility frorn Merchant and (b) actions taken by Approved Processor i
n reliance upon information or instructions

provided by Flexibility.

3L No Liability. ln no event shall Flexibility be liable for any claims asserted by 
Merchant or its Guarantor under any legal

theory for lost profits, Iost revenues, lost business opportunities, exempla
ry, punitive, special, Incidental, indirect or

consequential damages, each of which is waived by Merchant and Guarantor(s).

MISCELLANEOUS
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32. Mndifications: Agreements. No modification, amendment, waiver or consent of any provision of th
is Agreement shall

be effective unless the same shall be in writing and signed by both parties.

33. Msignmen t. Flexibility may assign, transfer or sell its rights or delegate its duties hereunder, either
 in whole or in part

without priar notice to the Merchant. Merchant shall not assign its rights or obligations under this 
Agreement without

first obtaining Flexibility's written consent.

34. Noticel. All notices, requests, consent, demands and other communications hereunder shall be delivered by 
certified

mail, return receipt requested, to the respective parties to this Agreement at the addresses set forth in this 
Agreement

and shall become effective as of the date of receipt or declined receipt

35. Waiver Remedi • F. No failure on the part of to exercise, and no delay in exercising, any right under t
his Agreement,

shall operate as a waiver thereof, nor shall any single or partial exercise of any right under this Agreemen
t preclude any

other or further exercise thereof or the exercise of any other right. The remedies provided here
under are cumulative and

not exclusive of any remedies provided by law or equity.

36. Binding Effect. This Agreement shall be binding upon and inure to the benefit of the parties and their 
respective

successors and permitted assigns.

37. Governing Law. Venue and lurisdiction,This Agreem ent shall be governed by and construed exclusively in accordance

with the laws of the State of New York, without regards to any applicable principles of conflicts of law. Any
 lawsuitection

or proceeding arising out of or in connection with this Agreement shall be instituted exclusivcly in any 
court sitting in

New York State, [the "Acceptable Forums's). The parties agree thatthe Acceptable Forums are convenient,
 and submit to

the jurisdiction of the Acceptable Forums and waive any and all objections to inconvenience of the jurisdi
ction or venue.

Should a proceeding be initiated in any other forum, the parties waive any right to oppose any motion
 or application

made by either party to transfer such proceeding to an Acceptable Forum.

38. Survival of Representation. etc. All representations, warranties and covenants herein shall survive the execution and

delivery of this Agreement and shall continue in fiill force until all obligations ttnder this Agreement shall 
have been

satisfied in full and this Agreement shall have terminate&

39. Severabilitv. In case any of the provisions in this Agreement is found to be invalid, illegal or unenforceable in any
 respect

the validity, legality and enforceability of any other provision cantained herein shall not In any way
 be affected or

impaired.
40. Entire Agreement. Any provision hereof prohibited by law shall be ineffective only to the extent of such 

prohibition

without invalidating the remaining provisions here a This Agreement and Security Agreernent hereto embody the en
tire

agreement between Merchant and Flexibility and supersede all prior agreements and understandings relating to
 the

subject matter hereof.
41. JURY TRIAL WAIVER. THE PARTIES HERETO WAIVE TRIAL BY JURY IN ANY COURT IN ANY SUIT, ACT

ION OR

PROCEEDING ON ANY MATTER ARISING IN CONNECTION WITH OR IN ANY WAY RELATED TO 
THE

TRANSACTIONS OF WHICH THIS AGREEMENT IS A PART OR THE ENFORCEMENT HEREOF. THE PARTIES HER
ETO

ACKNOWLEDGE THAT EACH MAKES THIS WAWER KNOWINGLY, WILLINGLY AND VOLUNTARILY AND WITHOUT

DURESS, ANI3 ONLY AFTER EXTENSIVE CONSIDERATION OF THE RAMIFICATIONS OF THIS WAIVER WITH TH
EIR

ATTORNEYS.
42. CLASS ACTION WAIVER. THE PARTIES HERETO WAIVE ANY RIGHT TO ASSERT ANY CLAIMS AGAINST THE OTHER

PARTY, AS A REPRESENTATIVE OR MEMBER IN ANY CLASS OR REPRESENTATIVE ACTION, EXCEPT WHERE SUCH

WAIVER IS PROHIBITED BY LAW AGAINST PUBLIC POLICY. TO THE EXTENT EITHER PARTY IS PERMITTED BY

LAW OR COURT OF LAW TO PROCEED WITH A CLASS OR REPRESENTATIVE ACTION AGAINST THE OTHER, THE

PARTIES HEREBY AGREE THAT: (1) THE PREVAILING PARTY SHALL NOT BE ENTITLED TO RECOVER

ATTORNEYS' FEES OR COSTS ASSOCIATED WITH PURSUING THE CLASS OR REPRESENTATIVE ACTION

(NOTWITHSTANDING ANY OTHER PROVISION IN THIS AGREEMENT TO THE CONTRARY); AND (2) THE PARTY

WHb INITIATES OR PARTICIPATES AS A MEMBER OF THE CLASS WILL NOT SUBMIT A CLAIM OR OTHERWISE

PARTICIPATE IN ANY RECOVERY SECURED THROUGH THE CLASS OR REPRESENTATIVE ACTION.

43 ARBITRATION. THE PARTIES ACKNOWLEDGE AND AGREE THAT, PROVIDED THAT NO SUIT, ACTION OR

PROCEEDING (INCLUDING WITHOUT LIMITATION FILING OF AN AFFIDAVIT OF CONFESSION OF JUDGMENT) HAS

BEEN ALREADY COMMENCED IN CONNECTION WITH ANY MATTER ARISING OUT OF OR RELATED TO THE

TRANSACTION CONTEMPLATED BY THIS AGREEMENT, EACH FLEXIBILITY, MERCHANT, AND ANY GUARANTOR

SHALL HAVE THE RIGHT TO REQUEST THAT ALL DISPUTES AND CLAIMS ARISING OUT OF OR RELATING TO THE

CONSTRUCTION AND INTERPRETATION OF THIS AGREEMENT, ARE SUBMITTED TO ARBITRATION. THE PARTY

SEEKING ARBITRATION SHALL FIRST SEND A WRITTEN NOTICE OF INTENT TO ARBITRATE TO ALL OTHER

PARTIES, BY CERTIFIED MAIL. UPON SENDING OF SUCH NOTICE, A PARTY REQUESTING ARBITRATION MAY

COMMENCE AN ARBITRATION PROCEEDING WITH THE AMERICAN ARBITRATION ASSOCIATION ("Mr) OR

NATIONAL ARBITRATION FORUM ("NAY). EACH MERCHANT, GUARANTOR AND FLEXIBILITY SHALL PAY THEIR

OWN ATTORNEYS' FEES INCURRED DURING THE ARBITRATION PROCEEDING. THE PARTY INITIATING THE

ARBITRATION SHALL PAY ANY ARBITRATION FILING FEE, ADMINISTRATION FEE AND ARBITRATOWS FEE.

44. Counterparts and Facsimile Sienatures. This Agreement can be signed in one or more counterparts, each of which

shall constitute an original and all of which when take together shall constitute one and the same agreement. Signatures
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delivered via facsimile and/or via Portable Digital Format (PDF) shall be deeme
d acceptable for all purposes, including

without limitation the evidentially purposes.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be execute
d as of the date first above written.

THE MERCHANT:

By: 
C 7113.1.

Name: Sabatino Cupeii

Title;  Owner/Agent/Manaoer

SSN:  173-54-1089

By:

Name.  David Jonathan Tulls

r),A0-73

OWNER/GUARANTOR #1.2

Name: Sabana Cupelli

173-54-1069

OWNER/GUARANTOR 82:

p,„2,4572,

Title:  Owner/Agent/Man. ger  Name:  David Jonathan Tuns

syg:  413-82-5029  sgN.  413-82-5029 

FLEXIBILITY CAPITAL, INC.

By: 

Name:

Title
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PERSONAL GUARANTY OF PERFORMANCE

6, 2020
This Personal Guaranty of Performance (this "Guarantyl is executed as ofFeb

tuary  by the undersigned

indMdual(s) listed herein (individually and collqctively, jointly and severally,
 "Guarantor") for the benefit of FLEXIBILITY

CAPITAL, INC. ((Toyer")

WHEREAS:

A. Pursuant to that Future Receivables Sale and Purchase Agreement (the "Agreemene'), dated as of

February 6, 2020  between Buyer and the rnerchant(s) listed below ("Merchant") Buyer has

purchased Future Receipts of Merchant.

THE MERCHANT:

Legal Business Name: 
Hot News Talk Radio, LLC

D/B/A:  NoogaRadio 92.7 FM-95.3 HD 4

B. Each Guarantor is an owner, officer, or manager of Merchant and will directly 
benefit from Buyer and Merchant entering

into thenreement.

C. Buyer is not wining to enter into the Agreement unless Guarantor irrevocably,
 absolutely and unconditionally guarantees

prompt and complete performance to Buyer of all of the obligations of Merchant und
er the Agreement (collecthrely, the

"Obligations").

NOW, THEREFORE, as an inducement for Buyer to enter into the Agreement, an
d for other good and valuable consideration,

the receipt and legal sufficiency of which are hereby acknowledged, Guarantor d
oes hereby agree as follows:

1. Defined Terms: All capitalized terms used and not otherwise defined herein shall
 have the meanings ascribed to them in

the Agreement

2. Guaranty of Obligations: Guarantor hereby irrevocably, absolutely and unconditio
nally guarantees to Buyer prompt, full,

faithful and complete performance and observance of all of Merchant's Obligations; and 
Guarantor unconditionally covenants

to Buyer that if default or breach shall at any time be made by Merchant in the Obligat
ions, Guarantor shall well and truly pay

or perform (or cause to be pald or performed) the Obligations and pay all damages and 
other amounts stipulated in the

Agreement with respect to tbe non-performance of the Obligations, or any of them.

3. Guarantors Other Agreements: Guarantor will not dispose, convey, sell or otherwise
 transfer, or cause Merchant to

dispose, convey, sell or otherwise transfer, any material business assets of Merchant without th
e prior written consent of Buyer,

which consent maybe withheld for any reason, until receipt of the entire Purchased Amount. Gu
arantor shall pay to Buyer upon

demand all expenses (including, without limitation, reasonable attorneys' fees and disburs
ements) of, or incidental to, or

relating to the enforcement or protection of Buyer's rights hereunder or Buyer's rights under 
the Agreement. This Guaranty is

binding upon Guarantor and Guarantees heirs, legal representatives, successors and assigns an
d shall inure to the benefit of and

rnay be enforced by the successors an assigns of Buyer. If there is more than one Guarantor, t
he obligations of the Guarantors

hereunder shall be joint and several. The obligation of Guarantor shall be unconditional 
and absolute, regardless of the

unenforceability of any provision of any agreement between Merchant and Buyer, or the existence 
of any defense, setoff or

counterclaim, which Merchant may assert Buyer is hereby authorized, without notice or demand a
nd without affecting the

liability of Guarantor hereunder, to ,at any time renew or extend Merchant's obligations under the 
Agreement or otherwise

modify, amend or change‘the terms of the Agreement Guarantor is hereby notified that a neg
ative crediereport reflecting on

his/her credit record may be submitted to a credit-reporting agency if the Guarantor does not honor th
e terms of this Guaranty.

4. Waiver: Remedies: No failure on the part of Buyer to exercise, and no delay in exercising, any r
ight under this Guaranty

shaltoperate as a waiver, nor shall any single or partial exercise of any right under this Guaran
ty preclude any other or fiirther

exercise of any other right The remedies provided in this Guaranty are cumulative and not exclusive o
f any remedies provided

by law or equity. In the event that Merchant fails to perform any obligation under the Agreement, Buy
er may enforce its rights

under this Guaranty without first seeldng to obtain performance for such default from Merchan
t or any other guarantor.

S. Acknowledgment of Purchase: Guarantor acknowledges and agrees that the Purchase Price paid
 by Buyer to Merchant in
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exchange for the Purchased Amount is a payment for an adequate consideration
 and is not intended to be treated as a loan or

financial accommodation from Buyer to Merchant. Guarantor specifically ackno
wledges Buyer is not a lender, bank or credit

card processor, and that Buyer has not offered any loans to Merchant and Guaran
tor waives any claims or defenses of usury in

any action wising out of this Guaranty. Guarantor acknowledges the Purchase
 Price paid to Merchant is good and valuable

consideration for the sale of the Purchased Amount of Future Receipts.

6. Governing Law and Jurisdiction: This Guaranty shall be governed by, and
 constructed in accordance with, the internal

laws of the State of New York without regard to principles of conflicts of law. Ex
cept as provided in Section 9 of this Guaranty,

Guarantor submits to the nonexclusive jurisdiction and venue of any state or
 federal courts sitting in New York State or

otherwise having jurisdiction over this Guaranty and Guarantor, for resolutio
n of any claim or action arising. directly or

indirectly, out of or related to this Guaranty. The parties stipulate that the 
vennes referenced in this Agreement are convenient

The parties further agree that the mailing by certified or registered mail, return 
receipt requested, of any process required by

any such conrt will constitute valld and lawful service of process against
 them, without the necessity for service by any other

means provided bystatute or rule of court butwithout invalidating service perfor
med in accordance with such other provisions.

7. JURY WAIVER: THE PARTIES WMVE THE RIGHT TO A TRIAL BY JURY
 IN ANY COURT IN ANY SUIT, ACTION OR

PROCEEDING ON ANY MATTER ARISING IN CONNECTION WITH OR IN ANY 
WAY RELATED TO THE TRANSACTIONS OF

WHICH THIS GUARANTY IS A PART OR ITS ENFORCEMENT, EXCEPT WHERE
 SUCH WAIVER IS PROHIBITED BY LAW OR

DEEMED BY A COURT OF LAW TO BE AGAINST PUBLIC POLICY. THE PARTIE
S ACKNOWLEDGE THAT EACH MAKES THIS

WAIVER KNOWINGLY, WILLINGLY AND VOLUNTARILY AND WITHOUT 
DURESS, AND ONLY AFTER EXTENSIVE

CONSIDERATION OF THE RAMIFICATIONS OF THIS WAIVER WITH THEIR AT
TORNEYS.

8. CLASS ACTION WAIVEM THE PARTIES WAIVE ANY RIGHT TO ASS
ERT ANY CLAIMS AGAINST THE OTHER PARTY AS

A REPRESENTATIVE OR MEMBER IN ANY CLASS OR REPRESENTATIVE ACTION
, EXCEPT WHERE SUCH WAIVER IS

PROHIBITED BY LAW OR DEEMED BY A COURT OF LAW TO BE AGAINST PUBLI
C POLICY. TO THE EXTENT EITHER

PARTY IS PERMITTED BY LAW OR COURT OF LAW TO PROCEED WITH A CLASS 
OR REPRESENTATIVE ACTION AGAINST

THE OTHER, THE PARTIES AGREE THAT: (I) THE PREVAILING PARTY
 SHALL NOT BE ENTITLED TO RECOVER

ATTORNEYS' FEES OR COSTS ASSOCIATED WITH PURSUING THE CLASS OR
 REPRESENTATIVE ACTION (NOT

WITHSTANDING ANY OTHER PROVISION IN THIS AGREEMENT); AND
 (II) THE PARTY WHO INITIATES OR

PARTICIPATES AS A MEMBER OF THE CLASS WILL NOT SUBMIT A CLAIM 
OR OTHERWISE PARTICIPATE IN ANY

RECOVERY SECURED THROUGH THE CLASS OR REPRESENTATIVE ACTION.

9. ARBITRATION. THE PARTIES ACKNOWLEDGE AND AGREE THAT, PROVIDED THAT NO SUI
T, ACTION OR

PROCEEDING (INCLUDING WITHOUT LIMITATION FILING OF AN AFFIDAVIT OF CO
NFESSION OF JUDGMENT) HAS BEEN

ALREADY COMMENCED IN CONNECTION WITH ANY MATTER ARISING OUT OF
 OR RELATED TO THIS GUARANTY

AND/OR THE TRANSACTION CONTEMPLATED BY THE AGREEMENT, EACH BUYER,
 MERCHANT AND GUARANTOR SHALL

HAVE THE RIGHT TO REQUEST TIMT ALL DISPUTES AND CLAIMS ARISING
 OUT OF OR RELATING TO THE

CONSTRUCTION AND/OR INTERPRETATION OF THIS GUARANTY ARE SUBMITTED TO
 ARBITRATION. THE PARTY

SEEKING ARBITRATION SHALL FIRST SEND A WRITTEN NOTICE OF INTENT TO A
RBITRATE TO ALL OTHER PARTIES,

BY CERTIFIED MAIL. UPON SENDING OF SUCH NOTICE, A PARTY REQUESTING
 ARBITRATION MAY COMMENCE AN

ARBITRATION PROCEEDING WITH THE AMERICAN ARBITRATION ASSOCIATION rAAA,
 OR NATIONAL ARBITRATION

FORUM rNAF'1. EACH MERCHANT, GUARANTOR AND BUYER SHALL PAY 
THEIR OWN ATTORNEYS FEES INCURRED

DURING THE ARBITRATION PROCEEDING. THE PARTY INITIATING THE ARBITRATION 
SHALL PAY ANY ARBITRATION

FILING FEE, ADMINISTRATION FEE AND ARBITRATOR'S FEE.

12. Severability: If for any reason any court of competent jurisdiction finds any provision
s of this Guaranty to be void or

voidable, the parties agree that the court may reform such provision(s) to render the provision
(s) enforceable ensuring that the

restrictions and prohibitions contained in this Guaranty shall be effective to the fullest extent a
llowed under applicable law.

13. Opportunity for AttorneyReview; The Guarantor represents that he/she has care
fully read this Guaranty and has, or had

a reasonable opportunity to, consult with his or her attorney. Guarantor understands the con
tents of this Guaranty, and signs

this Guaranty as his or her free act and deed.

14. Counterparts and Facsimile Signatures: This Guaranty may be signed in one or more c
ounterparts, each of which shall

constitute an original and all of which when taken together shall constitute one and the same a
greement Facsimile or scanned

documents shall have the same legal force and effect as an original and shall be treated as an o
riginal document for evidentimy

Guarantor #1 Initials: j SC Guarantor #2 Initials: [

12
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purposes.

OWNER/GUARANTOR #1:

ia"

Name:  Sahatino Cupeirr

Address: 6140 Lynn Rd
Harrison, TN 37341

SSN• 

Guarantor #1. Initials: [ SC 4ZEM
13

OWNER/GUARANTOR #2:

0.„4:(

Name:  David Jonathan Tutis

Address:10520 Brickhill Ln

Soddy Daisy, TN 37379

SSN:  4.0.111.04

Guarantor #2 Init(als: [ DJT
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APPENDIX A
FEE STRUCTIRE

Pursuant to that Future Receivables Sale and. Purchase Ag
reement (the "Agreement), dated as of

February 0, 2020  between Buyer and the merchant(s) listed below ("Merchant"),

Buyer and Merchant agree to the following fee schedule:

THE MERCHANT:

Legal Business Name:
Hot News Talk Radlo, LLC

D/B/A:  NoogaRadio 927 FM-95.3 HD 4

A. Origination Fee: $680.00  (to cover underwriting and related expenses).

B. NSF Fee: $35.00 each occurrence (up to two occurrences be
fore a default is declared).

C. Refected ACH: $100.00 (if a merchant directs the bank to re
ject our debit ACH).

D. Bank Change Fee: $50.00 (If Merchant requires a 
change of account to be debited requiring

us to adjust our system.).

E. Unauthorized Account Few 05,000.00 (i.e., if Merchant 
blocks Flexibility Capitals ACH ,

debit of the account, bounces more than 4 debits of the Account,
 or simultaneously uses multiple bank

accounts, or credit-card processors to process its receipts.)

F. Default Fee $2,500.00 (i.e., if Merchant changes bank ac
counts or switches to another credit-card

processor without Flexibility Capitals consent, or commits anot
her default pursuant to the Agreement).

G. Miscellaneous Service Fees: Merchant, shall pay certain fees f
or services related to the origination

and meintenance of accounts. Each Merchant shall receive their 
funding electronically to their

designated bankaccountand will be charged $30.00 for a Fed Wire
 .

UCC Fee: $19500

THE MERCHANT:

By: 
Name: Sabatino Cupelli

TRW  Owner/Azent/Manarer

SSN: 

1—a.

adataur.

By: 
Name:  David Jonathan Tulis

Title:  Owner/Agent/Manager

Guarantor #1 Initials [ sc
14

Guarantor #2   [ DJT --0PLERE 

38



Jennifer

From:
Sent
To:
Subject:

noreply©salesforce.com on behalf ofJenn <jennifer@flexibilitycapital.com>
Wednesday, August 5, 2020 2:48 PM
Jennifer
Summary of Debits

Flexibility Capital lnc.
Dear SabatIno,

Regarding the deal for NoogaRadlo 92.7 FM paying back a total of $24,140.00.

PleaSe see below a Est of all payments debited:

iEffective g6G rseitreycl*;In—Amoant. P Ruirdnglitefance Iyhe ilrespprge code1

2/6/2020 2/6/2020 $24,140.00 Settled $24,140.00 Initial Funding

2/7/2020 2/11/2020 $164.22 Settled 523,975.78 Payment

2/10/2020 2/12/2020 $16422 Settled $23,811.56 Payment

2/11/2020 2/13/2020 6164.22 Settled $23,647.34 Payment

2/12/2020 2/14/2020 $164.22 Settled 523,483.12 Payment

2/13/2020 2/17/2020 $164.22 Settled $23,318.90 Payment

2/18/2020 $164.22 Settled $23,154.68 Payment,2/14/2020

2/17/2020 2/19/2020 5164.22 Settled $22,990.46 Payment

2/18/2020 2/20/2020 $164.22 Settled $22;826.24 Payment

2/19/2020 2/21/2020 5164.22 Settled $22,662.02 Payment

2/20/2020 2/24/2020 $164.22 Settled $22,49720 Payment

2/21/2020 2/25/2020 $164.22 Settled 522,333.58 Payment

2/24/2020 2/26/2020 5164.22 Settled $22,169.36 Payment

2/25/2020 2/27/2020 5164.22 Settled 522,005.14 Payment

2/26/2020 2/28/2020 $164.22 Settled 521,840.92 Payment

2/27/2020 3/2/2020 5154.22 Settled 521,676.70 Payment

2/28/2020 3/3/2020 5164.22 Settled $21,512.48 Payment

3/2/2020 3/4/2020 $164.22 Settled $21,348.26 Payment

3/3/2020 3/5/2020 $164.22 Failed $21,348.26 Payment R01

3/3/2020 3/S/2020 $35.00 Fees Applied $21,383.26 Fee R01

3/4/2020 3/6/2020 $164.22 Settled $21,219.04 Payment

3/5/2020 3/9/2020 $16422 Settled $21,054.82 Payment

3/6/2020 3/10/2020 5164.22 Settled 520,890.60 Payment

3/9/2020 3/11/2020 5164.22 Felled 520,890.60 Payment ROI

3/9/2020 3/11/2020 $35.00 Fees Applied $20,925.60 Fee ROI

3/10/2020 3/12/2020 5164.22 Settled 520,761.38 Payment

August 5, 2020

EXHIBIT 3
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3/11/2020 3/13/2020 $160.22 Failed $20,761.38 Payment R08

3/11/2020 3/13/2020 $100.00 Fees Applied $20,861.38 Fee R08

3/12/2020 3/16/2020 S164.22 Failed 620,861.38 Payment RO8

3/12/2020 3/16/2020 $100,00 Fees Applied $20,961.38 Fee R08

3/13/2020 3/17/2020 $164,22 Falled 920,961.38 Payment R08

3/13/2020 3/17/2020 $100.00 Fees Applied $21,061.38 Fee R08

Yours Truly,

Flexibility Funding, Inc

2

trim 'imaeli
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ii
FINANCING STATEMENT

1
A. NAME & PHONE OF CONTACT AT FILER (Optional)

MICHAEL (646) 461-8302

B. EMAIL OF CONTACT AT FILER (Optional)

lenniter©Ilexibilitycapitalcom
C. SEND ACKNOWLEDGMENT TO: (Name and Address)

FLEXIBILITY CAPITAL INC

STE 1511
1501 BROADWAY
NEW YORX, NY 10036-5505

11111111111111111111111111111111111114111111
This Is a representation of a document created electronically at
the Tennessee Secretary of State's web site.

Financing Statement Doc it: 433232263
FILED: 9/1/2020 12:56 PM

Tre Hargett, Secretary of State

ME ABOVE SPACE IS FOR FILING OFFICE USE ONLY

DEBTORS

1. DEBTORS NAIE
a. ORGANIZATIONS NAME

OR 
NOOGARADIO 92/

b. INDIVIDUAL'S SURNAME FIRST PERSONAL NAME ADDITIONAL nIAME(S)INITIAL(S) SUFFIX

e. MAIUNG ADDRESS

STE 512, 5512 RINGGOLD RD
d. CITY

CHATTANOOGA
'STATE 'POSTAL CODE COUNTRY

TN 37412-3183 I USA

SECURED PARTIES

1. SECURED PARTrS NAME (or NAME of ASSIGNEE of ASSIGNOR SECURED PARTY)
a ORGANIZATIONS NAME

oR  
FLEXIBILITY CAPITAL INC

b. INDIVIDUAL'S SURNAME FIRST PERSONAL NAME ADDRIONAL NAME(S) INITIAL(S) SUFFIX

a MAILING ADDRESS

NEW YORK, 1501 BROADWAY SUITE 1511 NONE
d. CITY STA).  POSTAL CODE I COUNTRY

NEW YORK NY 10036 USA

COLLATERAL: This financing statement covers Um following collateral:

As security for the payment of the Indemnified Amounts, Seller hereby grants to Flexibility a continuing lien and security
Interest In, and hereby assigns to Flexibility as collateral security, a first priority lien on all of Seller's tangible and
intangible assets, whether now existing or hereinafter arising or acquired and wherever located and all proceeds of
such assets (collectively, the "Collaterall.
At the option of Flexibility, Seller or Flexibility sha(l execute, deliver, file and record (in such manner and form as
Flexibility shall require), 0) all financing statements and continuation statements, (ii) all carbon, photographic or other
reproductions of financing statements, continuation statements or this Agreement (which sha(l be sufficient as a
financing statement hereunder), and (iii) all specific assignments or other papers that rnay be necessary or desirable, or
that Flexibility may request, In order to create, preserve, perfect or validate any security interest granted hereunder or
to enable Flexibility to exercise and enforce its rights hereunder with respect to any of the Collateral. In addition, in the
event that any of the Collateral consists of or is represented by instruments or other evidences of ownership such as
would requlre physical possesslon of same In order to perfect the security Interests therein, Seller shall promptly, at lts
sole expense, deliver the same to Flexibility upon request, with any necessary endorsements thereon. If any account
bccomes evidenced by a promissory note or any other instrument for the payrnent of money, Seller shall Immediately
deliver such instruments to Flexibility upon request, appropriately endorsed. Flexibility reserves the right to obtain
reirnbursement from Seller of all costs associated with the filing of any financing statements, continuation statements or
amendments thereto and Seller ratifies the filing of any financing statement filed by Flexibility prior to the effectiveness
thereof.

UCC FINANCING STATEMENT (TN Form UCC1) (Rev. WIT) Page 1 of 2 RDA 1154

EXHIBIT 4
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1
FINANCING STATEMENT
A. NANIE .4 PHONE OF CONTACT AT RLER (Optional)

MICHAEL (646)461-8302

B. EMAIL OF CONTACT AT FILER (Optional)

jennifer©flexibiTityrapitatcom

C. SEND ACKNOWLEDGMENT TO: (Name and Address)

FLEXIBILITY CAPITAL INC
STE 1511
1501 BROADWAY
NEW YORK NY 10036-5505

L

❑

J

Thls Is a representation of a document created electronically at
the Tennessee Socretaty of States web site.

Financing Statement Doc ft: 433232263

FILED: 9/112020 12:56 PM

Tre Hargett. Secretary et State

THE ABOVE SPACE IS FOR FIUNG OFFICE USE ONLY

Maxlmum principal Indebtedness for Tennessee recording tax purposes Is: $0.00

Check gght eptsfiCaMe and check pat one bor Collateral is ['hold In a Trust

Diming administered by a Docodonts Personal Representative

Choi* only If appticablo and check only ono box Check SO applicable and anodic/ay ono box:

OPubtic.Finance Transaction ElManutactured-Home Transaction '1:IA Debtor is a Transmitting Utility ['Agricultural Lien D Non-UCC Filing
ALTERNATIVE DESIGNATION (itappricabte): ['Lessee/Lessor ['Consignee/Consignor OSsiter/Buyer ['Bailee/Bailor EILIcensee/Licensor

OPTIONAL FILER REFERENCE DATk

NOTE All Intonation on INs form Is public record.

UCC FINANCING STATEMENT (TN Form UCC1)(Rev.111117) Page 2 of 2 RDA 1154
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IN THE CIRCUIT COURT FOR HAMILTON COUNTY, TENNESSEE

AT CHATTANOOGA
DIVISION IV

FLEXIBILITY CAPITAL, INC. )
)

Plaintiff, )
)

VS. ) NO. 22C429
)

SABATINO CUPELLI and )

DAVID JONATHAN TULIS, d/b/a )

D/B/A HOT NEWS TALK RADIO )
)

Defendanes. )

AFFIDAVIT OF GINA MONTEFORTE

STATE OF NEW YORK

COUNTY OF NEW YORK CITY )

Gina Monteforte, after having been duly sworn, deposes and

states as follows:

1. I am employed by Flexibility Capital, Inc.

2. My position with Flexibility Capital is president.

3. I am an adult, over the age of 21, and competent to

testify. This affidavit is made upon my personal knowledge.

4. In my capacity with Flexibility Capital I am familiar

with the records of Flexibility Capital and the manner in which

they are kept. The entries made to those records are made at or

near the time of the transaction described, in the normal course of

Flexibility Capital's business, by persons under a business duty to

do so. I am custodian of records. I am familiar with this matCer

that is before the Court.

S. On February 4, 2020, Sabatino Cupelli and David Jonathan

Tulis, d/b/a Hot News Talk Radio, applied for commercial funding.

6. On February 6, 2020, Sabatino Cupelli and David Jonathan

43



Tulis, d/b/a Hot News Talk Radio, executed a future receivables

sale and purchase agreement with Flexibility Capital.

7. Flexibility Capital loaned Sabatino Cupelli and David

Jonathan Tulis, d/b/a Hot News Talk Radio, money.

8. Sabatino Cupelli and David Jonathan Tulis, d/b/a Hot

News Talk Radio, failed to pay as promised.

9. The amount due Flexibility Capital by Sabatino Cupelli

and David Jonathan Tulis, d/b/a Hot News Talk Radio, was $21,061.38

as of August 5, 2020.

10. The agreement provides for the continuing accrual of

interest and for the payment by Sabatino Cupelli and David Jonathan

Tulis, d/b/a Hot News Talk Radio, of Flexibility Capital's

attorney's fees.

11. This agreement is secured by a UCC-1 lien which

encompasses: "As security for the payment of the Indemnified

Amounts, Seller hereby grants to Flexibility a continuing lien and

security interest in, and hereby assigns to Flexibility as

collateral security, a first priority lien on all of Seller's

tangible and intangible assets, whether now existing or hereinafter

arising or acquired and wherever located and all proceeds of such

assets (collectively, the 'Collateral')."

12. Sabatino Cupelli and David Jonathan Tulis, d/b/a Hot

News Talk Radio, detain Flexibility Capital's collateral and have

declined to turn over possession of the collateral to Flexibility

Capital.

44



Further, affiant saith not.

GINA MONTEFORTE

Sworn to and subscrilped before me this  
‘ d  day of May,

2022.

(21001231)

N PUBLIC/
omMission Expires:  ‘;)) )(49 -0:1().
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IN THE CIRCUIT COURT FOR HAMILTON
AT CHATTANOOGA
DIVISION IV

FLEXIBILITY CAPITAL, INC. )
)

COUNTY, TENNESSEE ,(`
//

1;4

4)6-
4 e./

• tfr

67)>
‘'`

Plaintiff, )
)

4/JVS. )
)

NO. 22C429 scet

SABATINO CUPELLI and )
DAVID JONATHAN TULIS, d/b/a )
D/B/A HOT NEWS TALK RADIO )

)
Defendants. )

PLAINTIFF'S SPECIFICATION OF MATERIAL FACTS 

Pursuant to Amended Rule 56.03, Tennessee Rules of Civil 

Procedure, the plaintiff and movant herein, Flexibility Capital,

Inc., provides the following statement of the material facts as to

which the plaintiff contends there is no genuine issue for trial:

1. On February 4, 2020, defendants applied for commercial

funding. See Exhibit 1 to plaintiff's brief.

2. On February 6, 2020, defendants executed a future

receivables sale and purchase agreement with plaintiff. See

Exhibit 2 to plaintiff's brief.

3. A true and correct copy of the future receivables sale

and purchase agreement is attached as Exhibit 2 to plaintiff's

brief.

4. Plaintiff loaned defendants money. See Affidavit of

Gina Monteforte.

5. Defendants failed to pay as promised. Id. See Exhibit

3 plaintiff's brief.

6. The amount due plaintiff by defendants was $21,061.38 as

of August 5, 2020. Id.
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7. The agreement provides for the continuing accrual of

interest and for the payment by defendants of plaintiff's

attorney's fees of 25 percent of the balance due. See Exhibit 2 to

plaintiff's brief.

8. This agreement is secured by a UCC-1 lien which

encompasses: "As security for the payment of the Indemnified

Amounts, Seller hereby grants to Flexibility a continuing lien and

security interest in, and hereby assigns to Flexibility as

collateral security, a first priority lien on all of Seller's

tangible and intangible assets, whether now existing or hereinafter

arising or acquired and wherever located and all proceeds of such

assets (collectively, the 'Collateral')." See Exhibit 4 to

plaintiff's brief.

9. Defendants detain plaintiff's collateral and have

declined to turn over possession of the collateral to plaintiff.

See Affidavit of Gina Monteforte.

DATED: May 12, 2022.

Respectfully submitte ,

JOHN R. C LE, JR. (6053)
MARY BARNARD CHEADLE (27084)
Attorneys for Plaintiff
2404 Crestmoor Road
Nashville, Tennessee 37215
(615) 254-1009 Office
(615) 254-9298 Facsimile
jcheadle@cheadlelaw.com
mcheadle@cheadlelaw.com
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CERTIFICATE 

I hereby certify that copies of the foregoing have been

mailed, postage paid, to defendants, Sabatino Cupelli and David

Jonathan Tulis, d/b/a Hot News Talk Radio, at 5512 Ringgold Road,

Suite 216, Chattanooga, TN 37412, to defendant Sabatino Cupelli at

86665 Summit Peak Way, Ooltewah, TN 37363 and to defendant David

Jonathan Tulis at 10520 Brickhill Lane, Soddy Daisy, TN 37379, this

12th day of May, 2022.

JOHN R. C = 0LE, JR.
MARY BARNARD CHEADLE

This is an attempt to collect a debt and any information
obtained will be used for that purpose. This communication is from
a debt collector. (21001231)
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IN THE CIRCUIT COURT FOR HAMILTON
AT CHATTANOOGA
DIVISION IV

FLEXIBILITY CAPITAL, INC. )
)

Plaintiff, )

COUNTY, TENNESSEE tc`,„,,

Cb .C>)
K.,. 4f9/ 74
1,1, A fj/.

4',1., ../4'r L74,

6.1A - e.<4.- 474° ''''
— 1- 'kJ, s'4-

) - (2, 4i
VS. )

)
NO. 22C429

• C;:,)fr
SABATINO CUPELLI and ,. )
DAVID JONATHAN TULIS, d/b/a )
D/B/A HOT NEWS TALK RADIO )

)
Defendants. )

AFFIDAVIT

STATE OF TENNESSEE)

COUNTY OF DAVIDSON)

Come the affiants, John R. Cheadle, Jr. and Mary Barnard Cheadle,

and after having been duly sworn, depose and state that:

1. The loan documents underlying this cause of action obligate

defendants to pay plaintiff's attorney's fees.

2. Because defendants defaulted in the promises defendants made

to the plaintiff, plaintiff has been forced to retain counsel and file

suit with this Court.

3. The loan documents provide:

"Upon receipt of such default notice, Merchant shall immediately
pay Flexibility the unpaid portion of the Purchased Amount. In
addition, Merchant shall also pay to Flexibility, as additional
damages, any reasonable expenses incurred by Flexibility in
connection with recovering the monies due to Flexibility from
Merchant pursuant to this Agreement, including without limitation
the costs of retaining collection firms and reasonable attorneys'
fees and disbursements (collectively, "Reasonable Damages"). The
parties agree that Flexibility shall not be required to itemize or
prove its Reasonable Damages and that the fair value of the
Reasonable Eemages shall be calculated at twenty-five percent
(25%) of the unpaid portion of the Purchased Amount."

4. Plaintiff will pay the affiants, plaintiff's counsel, a

contingency of all sums recovered herein. Affiants believe this to be

the fee customarily charged in this locality for similar legal services.
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5. Affiants believe this c fee is commensurate with the amount

involved. Since the fee is contingent upon recovery, the fee will be

appropriate to the results obtained.

Rule 8, Rules of the Supreme Court, Rules of Professional Conduct,

Rule 1.5. Fees.

(a) A lawyer's fee and charges for expenses shall be reasonable.
The factors to be considered in T determining the
reasonableness of a fee include the following:

(1) The time and labor required, the novelty and difficulty of
the questions involved, and the skill requisite to perform
the legal services properly;

(2) The likelihood, if apparent to the client, that the
acceptance of the particular employment will preclude other
employment by the lawyer;

(3) The fee customarily charged in the locality for similar legal
services;

(4) The amount involved and the results obtained;

(5) The time limitations imposed by the client or by the
circumstances;

(6) The nature and length of the professional relationship with
the client;

(7) The experience, reputation, and ability of the lawyer or
lawyers performing the services;

(8) Whether the fee is fixed or contingent;

(9) Prior advertisements or statements by the lawyer with respect
to the fees the lawyer charges; and

(10) Whether the fee agreement is in writing.

6. Counsel for the plaintiff have devoted certain time to this

file in an initial review, and conference with the client, the drafting

of the lawsuit, receipt and review of defendants' dispute, draft and send

letter to defendants verifying debt, drafting alias summonses, receipt

and review of defendants' "Admissions and Confessions", monitoring

service of process, confirming service of process, initial court appear

in General Sessions Court, preparation and court appearance for trial,

review of defendants' appeal, drafting and filing plaintiff's motion for
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summary judgment, supporting brief and statement of facts, preparation

for the anticipated date of hearing,' and the court appearance upon

plaintiff's motion for summary judgment, but affiants expect that the

substantial expenditure of time

any judgment entered herein.

proceedings

will be prospective', in the recovery of

Anticipated post-judgment supplementary

might include the preparation and filing of garnishments and

executions, the drafting and filing of post-judgment interrogatories or

subpoenas to testify for a judgment-debtor examination, post-judgment

discovery deposition, motions to compel, etc.

7. We have expended and will expend through the hearing on

plaintiff's motion for summary judgment 12.2 hours in this case, but most

of the work will be prospective; and

8. The hourly rates of $450.00 and $300.00 for John R. Cheadle,

Jr. and Mary Barnard Cheadle, respectively, are the rates counsel for

plaintiff currently charge. However, twenty-five percent of the balance

due is $5,265.35

9. Affiants respectfully request that attorney's fees prayed for

in the amount of $5,265.35 be awarded to plaintiff to partially offset

the loss plaintiff has suffered as a result of defendants' default.
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Further, affiants saith not.

Respectfully submitted,

JOHN R. CHEADLE, JR. (6053)
Affiant
2404 Crestmoor Road
Nashville, Tennessee 37215
(615) 254-1009 Office
(615) 254-9298 Facsimile
jcheadle@cheadlelaw.com

MARY B ARD CHEADLE (27084)
Affiant
2404 Crestmoor Road
Nashville, Tennessee 37215
(615) 254-1009 Office
(615) 254-9298 Facsimile
mcheadle@cheadlelaw.com 

Sworn to and subscribed before me •his ay, 2022.

NOT Y P
. Commiss

(21001231)
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IN THE CIRCUIT COURT OF HAMILTON COUNTY, TENN.

Flexibility Capital Inc.

vs.

Sabatino Cupelli
8665 Summit Creek Way
Chattanooga, TN37363
David Jonathan Tulis
10520 Brickhill Lane
Soddy-Daisy TN 37379

Case No.
22C429

Motion for Continuance

The accused move for a continuance in the above-styled action. They have not obtained answers to a
written demand for admissions and confessions sent certified U.S. mail and received by the Cheedle
law firm May 21, 2022.

Accused wish to amend this demand for admissions and confessions in light of counsel. Further
discovery is needed on the identity and interests of the plaintiff, which discovery accused intends to
submit to the accuser forthwith.

The accused requests continuance of at least five weeks to affect this discovery, or whatever the court
finds to be just. A hearing has been set June 20, 2022.

Respectfully submitted,

By 

Sabatino Cupelli

Page 1 of 2 53



By 

David Jonathan Tulis

CERTIFICATE OF SERVICE

Sabatino Cupelli and David Jonathan Tulis certify that a true and exact copy of this motion is being
sent by first class mail this day ofJune, 2022, to:

Jolm R. Cheadle Jr.
And Mary Barnard Cheadle
2404 Crestmoor Road
Nashville, TN 37215

Sabatino Cupelli

David Jonathan Tulis

Page 2 of 2 54



IN THE CIRCUIT WIN4(FFWILTON COUNTY, TENN.

Flexibility Capital Inc.

vs.

Sabatino Cupelli
8665 Summit Creek Way
Chattanooga, TN37363
David Jonathan Tulis
10520 Brickhill Lane
Soddy-Daisy TN 37379

2021 JUN -6 PM 12: 214

L RRY L. Y. EMt

DC
Case No.
22C429

'ON

Supplemental Filing

The accused in the above-styled matter submit into the court's record the following:

1. Notice disputing the validity of the debt, and

2. Their demand for discovery for documents and accounting of the alleged debt.

The notice and demand is attached, 5 pp.

Respectfully submitted,

By 
Sabatino Cupelli

?0AAA4
By  a /hat
David Jonathan Tulis
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CERTIFICATE OF SERVICE

Sabatino Cupelli and David Jonathan Tulis certify that a true and exact copy of this motion and the
attached demand for discovery letter is being sent by certified mail, no. 7019 2970 0001 1397 5616 this
 day ofJune, 2022, to:

John R. Cheadle Jr.
And Mary Barnard Cheadle
2404 Crestmoor Road
Nashville, TN 37215

Sabatino Cupelli

gwvric 4icue
David Jonathan Tulis
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IN THE CIRCUIT COURT
e 

%6-
4

< /95, e

OF cee435.

HA1VIILTON COUNTY 00
CHATTANOOGA, TENNESSEE

In the matter of: FLEXIBILITY CAPITAL INC. vs. Sabatino Cupelli and David Jonathan Tulis, Case No.
22C429 VtivIsi01.1 t ,..

Notice: Validity of alleged debt disputed
and

Discovery request for production of documents

& accounting

Date: June 6, 2022

From: Sabatino Cupelli

8665 Summit Creek Way

Chattanooga, TN 37363

David Jonathan Tulis

10520 Brickhill Lane

Soddy-Daisy TN 37379

To:

1. Flexibility Capital Inc.

2. Attorney John R. Cheadle Jr. (6053)

3. Attorney Mary Barnard Cheadle (27084)

4. Any other attorney at Cheadle Law involved in this collection action and lawsuit

I, Sabatino Cupelli, and I, David Jonathan Tulis, the accused, dispute the validity of

plaintiffs alleged debt in its entirety pursuant to T.C.A. 60-20-124(d)(2).
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Further, defendants request alleged plaintiffs debt collectors and attorneys, John R.

Cheadle Jr. (6053) and Mary Barnard Cheadle (27084), of Cheadle Law in Nashville to

produce discovery documentary evidence of accounting and substantiation of the validity

of alleged debt claimed by plaintiff, allegedly Flexibility Capital Inc., per Rule 26.01-.02

which is relevant to the subject matter involved in the pending action as follows:

'1. Electronically stored information. Please produce any and all information beyond that
supplied by plaintiff in motion for summary judgment bearing defendants' names that is
stored in any and all electronic media and is retrievable in perceivable form;

2. Personal knowledge witness information. Please produce the identity, title and location
of all natural persons having personal firsthand knowledge of any matter leading to the
discovery of admissible evidence relevant to the pending action against defendant, per
Tennessee evidence rule 602;

3. Alleged original creditor. Please provide the name and address of the original creditor if
different from FLEXIBILITY CAPITAL INC., the purported plaintiff in this case;

4. Holder in due course. Please provide verified (sworn to by affidavit) evidence that the
alleged creditor, FLEXIBILITY CAPITAL INC., is  the secured party in the instant
matter, i.e., holder in due course, and has a perfected security interest in the aforesaid
alleged agreement and alleged debt;

5. Alleged original agreement: Please provide defendants a verified copy, both front and
back, of the alleged original agreement and any other alleged original security
instruments in their entirety, including the allonge, affixed to the original alleged
agreement for indorsements. Note: Said affidavit is to be sworn to be true, correct,
complete, and not misleading, by a properly identified and authorized officer of the
alleged creditor, who states that he or she has personal, first hand knowledge of the
validity of said alleged original document(s));

6. Custodian' of document(s). Please provide the name, title, and address of the natural
person custodian of the alleged original agreement and of any other alleged original
security instruments;

I Allonge. A piece of paper annexed to a negotiable instrument or credit card agreement, on which to write
indorsements for which there is no room on the instrument itself. Such must be so firmly affixed thereto as to become
a part thereof. U.C.C. § 3-202(2). Black's Law Dictionary, 6th Edition, page 76.
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7. Address of physical location of document(s). Please provide the address of the physical

location of the alleged original agreement and any other alleged original security

instruments if different from No. 6 above;

8. Proof of value given. Please provide verified copies both front and back, of all
documents and records with respect to the aforesaid alleged agreement and alleged debt
from the beginning, including but not limited to, any and all lender issued canceled
certified checks, cashiers' checks, money equivalents or similar instruments, identified as
or evidencing assets provided by the alleged creditor and/or the alleged original creditor
to us — and indorsed by the accused parties;

9. Deposit slip and wire transfer proof. Please provide a verified copy of the deposit slip
for the deposit of my alleged agreement in its entirety by the alleged creditor associated
with the alleged account number ending in 8101, and a verified copy of the wire transfer
issued by the alleged creditor as payor in payment for my alleged agreement in its
entirety and any other alleged related security instruments;

10. Affidavit of debt & damages. Please provide an affidavit of debt and damages incurred,
sworn to be true, correct, complete, and not misleading, by a properly identified and
authorized officer of the alleged creditor, hereinafter "affiant," upon his or her personal
knowledge (Evidence Rule 602) stating:

1) that the alleged creditor provided consideration to the alleged debtor
from the assets it had on hand BEFORE the alleged consideration for
future receipts was made, and incurred a financial loss under the full and
complete alleged original agreement and alleged debt, and state each and
every loss that the alleged creditor incurred to date under the alleged debt
in issue, and

2) that affiant has personal, firsthand knowledge (TRE Rule 602)
regarding the facts of the alleged debt and is the original custodian of the
books of entry, or directly supervises said original custodian of the
records.

11. Bookkeeping journal / account ledger entries. Please provide a verified  (swom to by
affidavit) copy of the complete set of original bookkeeping journal / account ledger
entries associated with defendants' alleged agreement and alleged account number using
Generally Accepted Accounting Principles per 12 U.S.C. § 1831n, showing all debits and
credits and identifying the source(s) and amount of the credit loan funds/assets; Note:
The verifying affidavit of joumal / account ledger bookkeeping entries is to be completed
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by the original custodian of the books and records, sworn to be true, correct, complete,
and not misleading. Further, said affidavit shall contain positive identification of the
custodian, and state that he or she has personal, firsthand knowledge (TRE Rule 602) of
said entries;

12. Assignment contract. Please provide verified (sworn to by affidavit) proof of an
assignment contract in its entirety—if applicable—of the alleged original agreement and the
alleged debt in issue from an alleged original creditor, as assignor, to the alleged
creditor/debt collector, as assignee;

13. Proof of authority: Please provide a verified copy of the contract Cheadle Law firm/debt
collection agent has with the alleged original creditor which authorizes the debt collection
agency/law firm to engage in debt collection activities on its behalf against the above
alleged ("loan") account, and naming Cheadle as an authorized debt collection agent(s);

14. Certification of authority. Please provide a verified certificate of authority, or
fictitious/assumed name certificate from the State of Tennessee secretary of state.
authorizing Flexibility Capital and Cheadle Law to transact business;

15. License. Provide a verified copy of Cheadle Law's debt collection service license
pursuant to T.C.A. § 562;

16. Surety bond. Provide a verified copy of surety bond proving Cheadle Law compliance
with T.C.A. § 62-20-106, or certificate of assignment of certificate by the State Collection
Service board;

17. Compliance proof. Provide a verified copy of evidentiary proof submitted to Flexibility
Capital Inc. that Cheadle Law is licensed to perform debt collections activities in
Tennessee, per T.C.A. § 62-20-118;

18. Law license verification. Proof of existence of law licenses for John R. Cheadle,
allegedly 6053, and Mary Bamard Cheadle, allegedly 27084, in state of Tennessee;

19. Production request reply deadline. Time is of the essence. Defendants ask Cheadle,
Flexibility Capital and others with interest in this lawsuit produce the above-requested
discovery documents within ten (10) days of receipt of this notice and request.

###
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Respectfully yours,

By 

Sabatino Cupelli

-/Cd4L

By  t\A-Rokkflo 
David Jonathan Tulis
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IN THE CIRCUIT COURT FOR HAMILTON
AT CHATTANOOGA
DIVISION IV

FLEXIBILITY CAPITAL, INC.

Plaintiff,

VS.

SABATINO CUPELLI and
DAVID JONATHAN TULIS,
D/B/A HOT NEWS TALK RADIO

Defendants.

Ar%

...2
COUNTY, TENNESSEE' -0, y"

17.9 N9
4.!L 

'45. ,fr le
"-- v) ;-,
( 0 ..,-

\

.4. ..,},,
—cornt- "te. .3-;li 
,(1 .V. v

NO. 22C429

RESPONSE OF PLAINTIFF TO DEFENDANTS' 
"ADMISSIONS AND CONFESSIONS" 

Comes the plaintiff, Flexibility Capital, Inc., by and

through counsel, John R. Cheadle, Jr. and Mary Barnard Cheadle, and

responds to defendants' "Admissions and Confessions":

1. Admit that you received from us an expression of intent

to make an offer.

RESPONSE: Plaintiff objects to this request in that it

involves settlement discussions between the parties.

discussions between parties to a lawsuit are not to be

the Court and are not admissible evidence.

2. Admit that we made an offer of repayment.

RESPONSE: Plaintiff objects to this request

involves settlement discussions between the parties.

discussions between parties to a lawsuit are not to be

the Court and are not admissible evidence.

3. Admit that you imposed a condition on consideration

that offer.

RESPONSE: Plaintiff objects to this request

Settlement

presented to

in that it

Settlement

presented to

of

in that it

involves settlement discussions between the parties. Settlement

•
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discussions between parties to a lawsuit are not to be presented to

the Court and are not admissible evidence.

4. Admit that you refused to discuss an offer unless we

granted you access to our bank account.

RESPONSE: Plaintiff objects to this request in that it

involves settlement discussions between the parties. Settlement

discussions between parties to a lawsuit are not to be presented to

the Court and are not admissible evidence.

5. Admit that negotiations ended after you imposed that

requirement.

RESPONSE: Plaintiff objects to this request in that it

involves settlement discussions between the parties. Settlement

discussions between parties to a lawsuit are not to be presented to

the Court and are not admissible evidence.

6. Admit that you took federal pandemic paycheck protection

program money in 2020 to cover for losses in your business, and

that you received $24,140 from the federal government.

RESPONSE: Plaintiff objects to this request. None of the

information sought appears reasonably calculated to lead to the

discovery of admissible evidence.

7. Admit that you received more than $24,140 from the

federal government's PPP program.

RESPONSE: Plaintiff objects to this request. None of the

information sought appears reasonably calculated to lead to the

discovery of admissible evidence.

63



DATED: June 20, 2022.

Respectfully subm' ted,

JOHN R. CHEADLE, JR. (6053)
MARY B ARD CHEADLE (27084)
Attorneys for Plaintiff
2404 Crestmoor Road
Nashville, TN 37215
(615) 254-1009 Office
(615) 254-9298 Facsimile
jcheadle@cheadlelaw.com
mcheadle@cheadlelaw.com

CERTIFICATE

I hereby certify that copies of the foregoing have been
mailed, postage paid, to defendants, Sabatino Cupelli and David
Jonathan Tulis, d/b/a Hot News Talk Radio, at 5512 Ringgold Road,
Suite 216, Chattanooga, TN 37412, to defendant Sabatino Cupelli at
8665 Summit Peak Way, Apt. 209, Ooltewah, TN 37363 and to defendant
David Jonathan Tulis at 10520 Brickhill Lane, Soddy Daisy, TN
37379, and by e-mail at davidtuliseditor@gmail.com, th's 20th day
of June, 2022.

JOHN R. CHEADLE, JR.
MARY B ARD CHEADLE

(p.shell; 21001231)

54



IN THE CIRCUIT COURTIM • A I ON COUNTY, TENN. DIV. 4

Flexibility Capital Inc.

vs.

AL 114 PM 1: 40

LARRY L
)
) DC

Case No.
Sabatino Cupclli ) 22C429
8665 Summit Creek Way
Chattanooga, TN37363

)
) 117—

David Jonathan Tulis )
10520 Brickhill Lane )
Soddy-Daisy TN 37379 )

Motion to dismiss

The accused have challenged the validity of the alleged debt sued over in this case, and

demand dismissal of the action per Tenn. Code Ann, § 62-20-124(d)(2), by right under

law. The statute says:

(2) If a debtor or codebtor files a sworn denial or otherwise raises a 
dispute concerning any account, bill, note or other evidence of
indebtedness, the court shall dismiss the account, bill, note or other
evidence of indebtedness, without prejudice. The collection service
licensee may bring a separate case for any such disputed account,
bill, note or other evidence of indebtedness within one (1) year of
dismissal; provided, however, that the disputed account, bill, note or
other evidence of indebtedness cannot be consolidated with any
other account, bill, note or other evidence of indebtedness.

Tenn. Code Ann. § 62-20-124 (Emphasis added)

Accused have "otherwise raise[d) a dispute conceming any account, bill, note or other

evidence of indebtedness," as evidenced in the case record, "supplemental filingr June 6,

2022, and demand dismissal of this cause, on these grounds.

Page I of 2
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Respectfully submitted,

By 

Sabatino Cupelli

gA4 d(AlkL
By  

aav;roi AAA,- 
David Jonathan Tulis

CERTIFICATE OF SERVICE

Sabatino Cupelli and David Jonathan Tulis certify that a true and exact copy of this motion is being sent

by email to Mary Cheadle at mcheadle@cheadlelaw.com and by first-class mail to John R. Cheadle Jr.

this 15th day ofJune, 2022, to:

John R. Cheadle Jr.

And Mary Barnard Cheadle

2404 Crestmoor Road

Nashville, TN 37215

Sabatino Cupelli

@JELL,
8Q-KA;r4 isAufki

David Jonathan Tulis
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A
IN THE CIRCUIT COURIFORHSWAWN COUNTY, TENN. DIV. 4

2622 JUI. 1 4 PM 1: 40
Flexibility Capital Inc.

vs.

Sabatino Cupelli
8665 Summit Creek Way
Chattanooga, TN37363
David Jonathan Tulis
10520 Brickhill Lane
Soddy-Daisy TN 37379

MRY L. li 12K

Motion for Rule 8 sanctions

Case No.
22C429

Flexibility Capital attorneys are misleading the court as to the nature of the above-styled

case and accused demand they be sanctioned for violation of Rule 3.3.

Attorneys are required to be candid with the court and "shall not knowingly *** make a

false statement of fact or law to a tribunal."

In the statement of facts, John Cheadle and Mary Cheadle say ‘`plaintiff loaned

defendants money," p. 1, and "Plaintiff loaned defendants money," p. 2, and, "Plaintiff

loan[ed] defendants money," p. 3.

`Not a loan'

On p. 2 of the motion there is reference to "balance due on future receivables sale and

purchase agreement," contradicting the insistence of the attomeys calling the transaction

a loan.
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A "Future receivables sale and purchase agreement" in the exhibits describes the

disputed contract arrangement as "not borrowing funds by Merchant from Flexibility.

Flexibility does not charge Merchant and will not collect from Merchant any interest on

the monies spent on the purchase of future receipts (p. 3, ¶ 14(a)(ii)).

The purchase price for future receipts from Hot News Talk Radio "is not intended to b;

nor shall it be construed as a loan from Flexibility to Merchant that requires absolute and

unconditional repayment on a maturity date. To the contrary, Flexibilitrs ability to

receive the Purchased Amount pursuant to this Agreement, and the date when the

Purchased Amount is paid in full Of ever) are subject to and conditioned upon

performance of the Merchant's business!' (p. 4,1114(c) 'Not a loan!') (emphasis added).

Accused demand the court sanction John Cheadle and Mary Cheadle for lack of candor in

presenting alleged facts.

Respectfully submitted,

By 
Sabatino Cupelli

givvvtfAA-h-A-
By 
David Jonathan Tulis
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CERTIFICATE OF SERVICE

Sabatino Cupelli and David Jonathan Tulis certify that a true and exact copy of this
motion is being sent by email to Mary Cheadle at mcheadle@cheadlelaw.com and by

first-class mail to John R. Cheadle Jr. this 15th day of June, 2022, to:

John R. Cheadle Jr.

And Mary Barnard Cheadle

2404 Crestmoor Road

Nashville, TN 37215

Sabatino Cupelli

gij\fric @)1(4

6>CUVVA r /j() 

David Jonathan Tulis
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IN THE CIRCUIT COURT FOR HAMILTON
AT CHATTANOOGA
DIVISION IV

FLEXIBILITY CAPITAL, INC. )
)

COUNTY, TENNESSEPLELTIMUFF4t

2022 JUL 22 PH 1: 04
LARRY . HENi?y. CLERK

Plaintiff, ) ay
)

VS. ) NO. 22C429
)

SABATINO CUPELLI and ) GENERAL SESSIONS APPEAL
DAVID JONATHAN TULIS, )
D/B/A HOT NEWS TALK RADIO ) -C) \I 1SL ir

)
Defendants. )

PLAINTIFF'S MOTION TO CONTINUE ALL PENDING MOTIONS 

Comes the plaintiff, Flexibility Capital, Inc., by and

through counsel, John R. Cheadle, Jr. and Mary Barnard Cheadle, and

moves the court for an order continuing all pending motions that

are currently set on the Court's docket for July 25, 2022. In

support of plaintiff's motion, plaintiff would show:

1. On May 21, 2021, plaintiff filed suit to recover the

balance due on a future receivables sale and purchase agreement in

the Hamilton County General Sessions Civil Court.

2. On March 29, 2022, judgment was entered in favor of

plaintiff against defendants for $30,265.34. Defendants filed an

appeal.

3. On May 16, 2022, plaintiff filed a motion for summary

judgment with a hearing date of June 20, 2022.

4. On May 23, 2022, plaintiff's counsel received from

defendants their "Admission and confessions."

5. On June 3, 2022, defendants filed a motion to continue

the hearing on plaintiff's motion for summary judgment.

G. On June 6, 2022, plaintiff's counsel received from

Oc
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defendants their discovery requests.

7. On June 15, 2022, nine (9) days after serving plaintiff

with discovery, defendants filed a motion to compel. Defendants

did eventually agree to strike the prematurely filed motion to

compel.

8. On June 20, 2022, plaintiff's counsel appeared for the

scheduled hearing on plaintiff's motion for summary judgment.

Defendant David Tulis was also present. Plaintiff's counsel

announced that there was discovery pending and requested for the

motion for summary judgment to be continued to July 18, 2022. Mr.

Tulis announced that he was fine with the continuance to July 18,

2022.

9. Plaintiff responded to defendants' "Admissions and

confessions" on June 20, 2022. Plaintiff responded to defendant's

requests for production of documents on July 6, 2022.

10. Four (4) days prior to the rescheduled hearing on

plaintiff's motion for summary judgment, defendants filed a motion

to dismiss, a motion to compel and a motion for Rule 8 sanctions to

be heard on July 25, 2022.

11. The parties were contacted on July 15, 2022, by Ms.

Parham advising that the Court had continued plaintiff's motion for

summary judgment to July 25, 2022, for all motions to be heard at

the same time. Plaintiff's counsel immediately let Ms. Parham know

that counsel was already scheduled to be in court in other counties

on July 25, 2022, could not be available.

12. Plaintiff's counsel has emailed defendants requesting

to continue all motions to August 15, 2022, the next available
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Monday that plaintiff's counsel can be available. Defendants have

not responded to plaintiff's counsel's emails. Attached are copies

of the emails. Defendant David Tulis has previously communicated

with plaintiff's counsel by email.

13. Plaintiff's counsel cannot be available for the hearings

on July 25, 2022, as plaintiff's counsel is already scheduled to be

in Court in Knox County and Williamson County.

WHEREFORE, plaintiff respectfully requests that all pending

motions be continued to August 15, 2022.

DATED: July 22, 2022.

Respectfully submi

JOHN R. CHEADL , JR. (6053)
MARY B ARD CHEADLE (27084)
Attorneys for Plaintiff
2404 Crestmoor Road
Nashville, TN 37215
(615) 254-1009 Office
(615) 254-9298 Facsimile
jcheadle@cheadlelaw.com
mcheadle@cheadlelaw.com

CERTIFICATE

I hereby certify that copies of the foregoing have been
mailed, postage paid, to defendants, Sabatino Cupelli and David
Jonathan Tulis, d/b/a Hot News Talk Radio, at 5512 Ringgold Road,
Suite 216, Chattanooga, TN 37412, to defendant Sabatino Cupelli at
8665 Summit Peak Way, Apt. 209, Ooltewah, TN 37363 and to defendant
David Jonathan Tulis at 10520 Brickhill Lane, Soddy Daisy, TN
37379, and by e-mail at davidtuliseditor@gmail.com, this 22nd day
of July, 2022.

JOHN R. CHEADLE, JR.
MARY B ARD CHEADLE

(21001231)
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Mary Cheadle

From: Mary Cheadle
Sent: Thursday, July 21, 2022 12:08 PM
To: David Tulis
Cc: Parham, Catherine
Subject: FW: Flexibility Capital v. Sabatino Cupelli, et al

Mr. Tulis —

Please let me know if you are agreeable to continue the motions for hearing on August 15, 2022.

Sincerely -

Mary Barnard Cheadle

CHEADLE Law
2404 Crestmoor Road
Nashville, TN 37215
mcheadle@cheadlelaw.com
www.cheadlelaw.com 
615.254.1009 (Office)
615.254-9298 (Fax)

This is an attempt to collect a debt and any information obtained will be used for that purpose. This communication is
from a debt collector.

From: Mary Cheadle
Sent: Tuesday, July 19, 2022 5:55 PM
To: David Tulis alavidtuliseditor@gmail.com>
Cc: sabatinocupelli@gmaill.com; Parham, Catherine <CatherineP@mail.HamiltonTN.gov>
Subject: Flexibility Capital v. Sabatino Cupelli, et al

Mr. Tulis —

As you are aware, the Court continued our motion for summary judgment to be heard on July 25, 2022.

We are scheduled to be in other courts on July 25, 2022.

Would you be agreeable to continue all pending motions to be heard on August 15, 2022?

Sincerely -

Mary Barnard Cheadle

CHEADLE Law
2404 Crestmoor Road
Nashville, TN 37215
mcheadle@cheadlelaw.com
www.cheadielaw.com 
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' 615.254.1009 (Office)
615.254-9298 (Fax)

This is an attempt to collect a debt and any information obtained will be used for that purpose. This communication is
from a debt collector.
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IN THE CIRCUIT COURT FOR HAMILTON
AT CHATTANOOGA
DIVISION IV

COUNTY, TENNESSEE
r-p' --A
GP

rm7
Cam,"

FLEXIBILITY CAPITAL, INC. ) 
---
r c-5

) ra G.
Plaintiff, )

)
VS. ) NO. 22C429

)
SABATINO CUPELLI and )
DAVID JONATHAN TULIS, )
D/B/A HOT NEWS TALK RADIO )

)
Defendants. )

PLAINTIFF'S RESPONSE TO DEFENDANTS' MOTION TO DISMISS, 
MOTION FOR RULE 8 SANCTIONS AND MOTION TO COMPEL 

Comes the plaintiff, Flexibility Capital, Inc., by and

through counsel, John R. Cheadle, Jr. and Mary Barnard Cheadle, and

in response to defendants' motion to dismiss, motion for Rule 8

sanctions and motion to compel, and would respond:

STATEMENT OF FACTS 

Plaintiff has filed its suit herein to recover the balance due

on a future receivables sale and purchase agreement.

On February 4, 2020, defendants applied for commercial

funding. On February 6, 2020, defendants executed a future

receivables sale and purchase agreement with plaintiff. Plaintiff

loaned defendants money. Defendants failed to pay as promised.

The amount due plaintiff by defendants was $21,061.38 as of August

5, 2020. The agreement provides for the continuing accrual of

interest and the payment by defendants of plaintiff's attorney's

fees of 25 percent of the balance due.

This agreement is secured by a UCC-1 lien which encompasses:

"As security for the payment of the Indemnified Amounts, Seller
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hereby grants to Flexibility a continuing lien and security

interest in, and hereby assigns to Flexibility as collateral

security, a first priority lien on all of Seller's tangible and

intangible assets, whether now existing or hereinafter arising or

acquired and wherever located and all proceeds of such assets

(collectively, the 'Collateral')." Defendants detain plaintiff's

collateral and have declined to turn over possession of the

collateral to plaintiff.

RESPONSE TO MOTION TO DISMISS

Defendants have filed a motion to dismiss, pursuant to T.C.A. 

§ 60-20-124(d)(2), formally T.C.A. § 62-20-127, asserting that

dismissal is proper because defendants have "challenged the

validity of the alleged debt."

T.C.A. § 60-20-124 applies to debts that have been assigned to

third parties. T.C.A. § 60-20-124(d) specifically applies to the

consolidation of multiple debts that an individual might have into

one lawsuit.

T.C.A. § 60-20-124 does not apply to this case. Plaintiff is

the original creditor. The debt has not been assigned. Further,

this is a suit for the one obligation owed by defendants to

plaintiff, the balance due on the future receivables sale and

purchase agreement.

WHEREFORE, plaintiff respectfully requests that defendants'

motion to dismiss be denied.
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RESPONSE TO DEFENDANTS' MOTION FOR RULE 8 SANCTIONS 

Defendants have filed a motion for Rule 8 sanctions alleging

that "Flexibility Capital attorneys are misleading the court as to

the nature of the above-styled case." Defendants assert that the

statement that "Plaintiff loaned defendants money" in plaintiff's

statement of facts in supporting of its motion 'for summary judgment

is "misleading". This is not true.

The facts are that defendants applied for commercial funding.

Defendants executed a future receivables sale and purchase

agreement with plaintiff. Plaintiff loaned defendants money that

was to be paid back from defendant's future receivables.

Defendants have not denied that they received the funds.

Defendants failed to pay as promised. Defendants have not denied

that they failed to pay as promised. A balance remains

outstanding. Defendants have not disputed the balance.

At no time have counsel for plaintiff "misled" the Court.

WHEREFORE, plaintiff respectfully requests that defendants'

motion for Rule 8 sanctions be denied.

RESPONSE TO MOTION TO COMPEL

Defendants served plaintiff with "Admissions and confessions"

and requests for productions of documents. Plaintiff has timely

responded to defendants' discovery requests. Attached are copies

of plaintiff's responses.

Plaintiff has properly objected to those requests that call

for particular form of response where an alternative form of

response would provide more clear and meaningful information.
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Plaintiff has also properly objected to those requests which seek

items protected by attorney work product. Defendants have not set

out a basis in their motion as to why these objections should be

overruled.

Defendants have filed a motion to compel that essentially

restates their requests for production and demands that plaintiff

comply with defendants frivolous demands. Plaintiff has properly

objected to each request as deemed necessary.

Defendants assert that plaintiff is not being "truthful" and

demand further proof that plaintiff is the "original creditor" and

"the secured party." Additionally, defendants "disbelieve" that

plaintiff has not assigned the debt. Further, defendants also

demand more proof that plaintiff's counsel are licensed attorneys.

Defendants have not assert in their motion a specific valid legal

argument for alleging that plaintiff has not properly responded to

the requests for production. Defendants' motion to compel is

frivolous. Further, defendants did not reach out to plaintiff's

counsel prior to filing the motion to compel.

WHEREFORE, plaintiff respectfully requests that defendants'

motion to compel be denied.

DATED: July 22, 2022.

Resp tfully s

A4Inic
ted,

JOHN R. CHEADLE, JR. (6053)
MARY B RNARD CHEADLE (27084)
Attorneys for Plaintiff
2404 Crestmoor Road
Nashville, TN 37215
(615) 254-1009 Office
(615) 254-9298 Facsimile
jcheadle@cheadlelaw.com
mcheadle@cheadlelaw.com
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CERTIFICATE

I hereby certify that copies of the foregoing have been
mailed, postage paid, to defendants, Sabatino Cupelli and David
Jonathan Tulis, d/b/a Hot News Talk Radio, at 5512 Ringgold Road,
Suite 216, Chattanooga, TN 37412, to defendant Sabatino Cupelli at
8665 Summit Peak Way, Apt. 209, Ooltewah, TN 37363 and to defendant
David Jonathan Tulis at 10520 Brickhill Lane, Soddy Daisy, TN
37379, and by e-mail at davidtuliseditor@gmail.com, -is 22nd day
of July, 2022.

JOHN R. CHEADLE, JR.
MARY BARNARD CHEADLE

(p.shell; 21001231)
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IN THE CIRCUIT COURT FOR HAMILTON COUNTY, TENNES
SEE

AT CHATTANOOGA
DIVISION IV

FLEXIBILITY CAPITAL, INC. )
)

Plaintiff, )
)

VS. ) NO. 22C429

)

SABATINO CUPELLI and )

DAVID JONATHAN TULIS,

D/B/A HOT NEWS TALK RADIO
)
)
)

Defendants. )

RESPONSE OF PLAINTIFF TO DEFENDANTS' 

"ADMISSIONS AND CONFESSIONS" 

Comes the plaintiff, Flexibility Capital, Inc., by and

through counsel, John R. Cheadle, Jr. and Mary Barnar
d Cheadle, and

responds to defendants' "Admissions and Confessions
":

1. Admit that you received from us an expression of intent

to make an offer.

RESPONSE: Plaintiff objects to this request in that it

involves settlement discussions between the parties. 
Settlement

discussions between parties to a lawsuit are not to be prese
nted to

the Court and are not'admissible evidence.

2. Admit that we made an offer of repayment.

RESPONSE: Plaintiff objects to this request in that it

involves settlement discussions between the parties. Settlement

discussions between parties to a lawsuit are not to be prese
nted to

the Court and are not admissible evidence.

3. Admit that you imposed a condition on consideration of

that offer.

RESPONSE: Plaintiff objects to this request in that it

involves settlement discussions between the parties. Settlement
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discussions between partie
s to a lawsuit are not to be 

presented to

the Court and are not admiss
ible evidence.

4. Admit that you refused to di
scuss an offer unless we

granted you access to our 
bank account.

RESPONSE: Plaintiff objects to this request in that it

involves settlement discuss
ions between the parties. 

Settlement
•

discussions between parties 
to a lawsuit are not to be 

presented to

the Court and are not admiss
ible evidence.

5. Admit that negotiations ende
d after you imposed that

requirement.

RESPONSE: Plaintiff objects to this request in that it

involves settlement discussio
ns between the parties. Settlement

discussions between parties 
to a lawsuit are not to be pres

ented to

the Court and are not admissi
ble evidence.

6. Admit that you took federal pan
demic paycheck protection

program money in 2020 to cove
r for losses in your business,

 and

that you received $24,140 fro
m the federal government.

RESPONSE: Plaintiff objects t
o this request. None of the

information sought appears re
asonably calculated to lead t

o the

discovery of admissible evide
nce.

7. Admit that you received more th
an $24,140 from the

federal government's PPP progra
m.

RESPONSE: Plaintiff objects to 
this request. None of the

information sought appears rea
sonably calculated to lead to

 the

discovery of admissible evidenc
e.
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DATED: June 20, 2022.

Respectfully subm' ted,

JOHN R. CHEADLE, JR. (6053)

MARY B ARD CHEADLE (27084)

Attorneys for Plaintiff

2404 Crestmoor Road

Nashville, TN 37215

(615) 254-1009 Office

(615) 254-9298 Facsimile

jcheadle@cheadlelaw.com

mcheadle@cheadlelaw.com

CERTIFICATE

I hereby certify that copies
 of the foregoing have been

mailed, postage paid, to def
endants, Sabatino Cupelli and 

David

Jonathan Tulis, d/b/a Hot New
s Talk Radio, at 5512 Ringgol

d Road,

Suite 216, Chattanooga, TN 37
412, to defendant Sabatino Cupel

li at

8665 Summit Peak Way, Apt. 209
, Ooltewah, TN 37363 and to de

fendant

David Jonathan Tulis at 10520
 Brickhill Lane, Soddy Dais

y, TN

37379, and by e-mail at david
tuliseditor@gmail.com, th's 20t

h day

of June, 2022.

JOHN R. HEADLE, JR.

MARY B ARD CHEADLE

(p.shell; 21001231)
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IN THE CIRCUIT COURT FOR HAMILT
ON COUNTY, TENNESSEE

AT CHATTANOOGA
DIVISION IV

FLEXIBILITY CAPITAL, INC. )
)

Plaintiff, )
)

VS. ) NO. 22C429

)

SABATINO CUPELLI and )

DAVID JONATHAN TULIS,'
)

D/B/A HOT NEWS TALK RADIO
)
)

Defendants. )

RESPONSE OF PLAINTIFF TO DEFENDAN
TS' 

DISCOVERY REQUESTS FOR PRODUCTION
 OF DOCUMENTS AND ACCOUNTING

Comes the plaintiff, Flexibility Capital, Inc., by and

through counsel, John R. Cheadle, Jr
. and Mary Barnard Cheadle, and

in response to defendants' disco
very requests for production of

documents and accounting, would r
espond:

OBJECTIONS 

1. Plaintiff objects to those requests
 to the extent

they call for a particular form 
of response where an alternative

form of response would provide more clear and meaningful

information.

2. Plaintiff objects to those requests
 which seek items

protected by attorney work product.

REQUESTS

1. Electronically stored information. 
Please produce any

and all information beyond that supp
lied by plaintiff in motion for

summary judgment bearing defendants
' names that is stored in any

and all electronic media and is ret
rievable in perceivable form.
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RESPONSE: Plaintiff objects to this Request 
as being overly

broad and unduly burdensome. 
Without waiving this objection,

plaintiff refers defendants to the
 documents attached to its motion

for summary judgment, which a
re the germane loan documents.

2. Personal knowledge witness informa
tion. Please produce

the identity, title and location
 of all natural persons having

firsthand knowledge of any matter 
leading to the discovery of

admissible evidence relevant to the pending action against

defendant, per Tennessee evidence 
rule 602.

RESPONSE: Plaintiff objects to this 
Request as being overly

broad and unduly burdensome. Without waiving this objection, Gina

Monteforte, president of Flexibilit
y Capital, has knowledge of

facts relevant to the subject matter
 of this lawsuit. Defendants

also have knowledge of facts relevant to
 the subject matter of this

lawsuit.

3. Alleged original creditor. Please provide the name and

address of the original creditor if 
differant from Flexibility

Capital Inc., the purported plaintiff i
n this case.

RESPONSE: Flexibility Capital is the or
iginal creditor.

4. Holder is due course. Please provide verified (sworn to

by affidavit) evidence that the alleged creditor, Flexibili
ty

Capital Inc., is the secured party 
in the instant matter, i.e.,

holder in due course, and has a perfect
ed security interest in the

aforesaid alleged agreement and alleged d
ebt.

RESPONSE: Plaintiff objects to the particular form of

response requested. Without waiving this objection, plain
tiff

refers defendants to a the Future R
eceivables Sale and Purchase
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Agreement executed by defendants on Febru
ary 6, 2020, the UCC-1

lien and the Affidavit of Gina Monteforte, 
copies of which are all

attached to plaintiff's motion for summary
 judgment.

5. Alleged original agreement. Please provide defendants

with a verified copy, both front and back, of 
the alleged original

agreement and any other alleged original 
security instruments in

their entirety, including the allonge, affi
xed to the original

alleged agreement for indorsements.

RESPONSE: Please refer to plaintiff's Response to 
Request No.

4.

6. Custodian of document(s). Please provide the name,

title, and address of the natural person cust
odian of the alleged

original agreement and of any other alleged o
riginal security

instruments.

RESPONSE: Plaintiff refers defendants to the Af
fidavit of

Gina Monteforte attached to plaintiff's motion of 
summary judgment.

7. Address of physical location of document(s). Please

provide the address of the physical location of the alleged

original agreement and any other alleged original security

instruments if different from No. 6 above.

RESPONSE: Flexibility Capital's primary office is
 located at

1501 Broadway, Suite 1511, New York, New York 10
036.

8. Proof of value given. Please provided verified copies,

both front and back, of all documents and records w
ith respect to

the aforesaid alleged agreement and alleged debt from the

beginning, including but not limited to, any and all
 lender issued

canceled certified checks, cashiers' checks, money equ
ivalents or
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similar instruments, identified as or e
videncing assets provided by

the

and

alleged creditor and/or the alleged orig
inal creditor to us -

indorsed by the accused parties.

RESPONSE: Plaintiff objects to the particular form of

response requested. Further, plaintiff objects to this Req
uest as

being overly broad and unduly burdensom
e. without waiving these

objections, plaintiff

to plaintiff's motion

loan documents.

refers defendants to the documents attac
hed

for summary judgment, which are the germane

9. Deposit slip and wire transfer proof. Please provide a

verified copy of the deposit slip for the 
deposit of my alleged

agreement_in its entirety by the alleged 
creditor associated with

the alleged account number ending in 810
1, and a verified copy of

the wire transfer issued by the alleg
ed creditor as payor in

payment for my alleged agreement in its e
ntirety and any other

alleged related security instruments.

RESPONSE: Plaintiff objects to this Request as the

information sought is readily accessible 
to defendants who have

access to their bank account ending in 8101
. Without waiving this

objection, plaintiff refers defendants to 
Exhibit 3 attached to

plaintiff's motion for summary judgment.

10. Affidavit of debt & damages. Please provide an

affidavit of debt and damages incurred, sworn 
to be true, correct,

complete, and not misleading, by a properly identified and

authorized officer of the alleged creditor,
 hereinafter "affiant",

upon his or her personal knowledge (Evidenc
e Rule 602) stating:

1. that the alleged creditor provided consider
ation to

he alleged debtor from the assets it had on
 hand BEFORE
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the alleged consideration for future receip
ts was made,

and incurred a financial loss under the full and

complete alleged original agreement and al
leged debt,

and state each and every loss that the al
leged creditor

incurred to date under the alleged debt in
 issue, and

2. that affiant has personal, firsthand kno
wledge (TRE

Rule 602) regarding the facts of the alle
ged debt and is

the original custodian of the records.

RESPONSE: Plaintiff objects to the particular form of

response requested. Without waiving this objection, plaintiff

refers defendants to the Affidavit of Gina
 Monteforte attached to

plaintiff's motion for summary judgment.

11. Bookkeeping journal/account ledger entries.
 Please

provide a verified (sworn to by affidavit) copy
 of the complete set

of original bookkeeping journal/account ledge
r entries associated

with defendant's agreement and alleged account number using

Generally Accepted Accounting Principles per
 12 U.S.C. § 1831n,

showing all debts and credits identifying the 
source(s) and amount

of the credit loan funds/assets; Note: The
 verifying affidavit of

journal/account ledger bookkeeping entries is
 to be completed by

the original custodian of the books and record
s, sworn to be true,

correct, complete, and not misleading. Further, said affidavit

shall contain positive identification of the 
custodian, and state

that he or she has personal, firsthand knowled
ge (TRE Rule 602) of

said entries.

RESPONSE: Plaintiff objects to the particular form of

response requested. Further, plaintiff objects to this Request as

being overly broad and unduly burdensome. Without waiving these

objections, plaintiff refers defendants to Exhi
bit 3 to plaintiff's

motion for summary judgment.
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12. Assignment contract. Please provide verified (sworn to

by affidavit) proof of an assignment co
ntract in its entirety-if

applicable-of the alleged original agreeme
nt and the alleged debt

in issue from an alleged original cred
itor, as assignor, to the

alleged creditor/debt collector, as assign
ee.

RESPONSE: There has been no assignment of 
the debt.

13. Proof of authority. Please provide a verified copy of

the contract Cheadle Law firm/debt collect
ion agent has with the

alleged original creditor which authorizes 
the debtor collection

agency/law firm to engage in debt collectio
n activities on its

behalf against the above alleged ("loan") account, and naming

Cheadle as an authorized debt collection agen
t(s).

RESPONSE: Plaintiff objects to this Request
 as it seeks

privileged attorney-client communications.

14. Certification of authority. Please provide a verified

certificate of authority; or fictitious/assum
ed name certificate

from the State of Tennessee secretary of state authorizing

Flexibility Capital and Cheadle Law to transa
ct business.

RESPONSE: Plaintiff has requested this inform
ation and will

supplement its response. Attorneys are not required to register

with the Tennessee Secretary of State.

15. License. Provide a verified copy of Cheadle Law's debt

collection service license pursuant to T.C.A.
 § 562.

RESPONSE: Objection. This is not applicable to attorneys.

16. Surety bond. Provide a verified copy of surety bond

proving Cheadle Law compliance with T.C.A. § 62-20-106, or

certificate of assignment of certificate by t
he State Collection
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Service board.

RESPONSE: Objection. The Tennessee Collection Service Act

does not apply to attorneys, pursuant to T.C.A. § 62
-20-103.

17. Compliance proof. Provide a verified copy of

evidentiary proof submitted to Flexibility Capital Inc. that

Cheadle Law is licensed to perform debt collections act
ivities in

Tennessee, per T.C.A. § 62-20-118.

RESPONSE: Please refer to plaintiff's Response to Request No.

16.

18. Law license verification. Proof of existence of law

licenses for John R. Cheadle, allegedly 6053, and Mary Barna
rd

Cheadle, allegedly 27084, in state of Tennessee.

RESPONSE: Objection. Counsel for plaintiff are in good

standing with the Tennessee Board of Professional Responsibilit
y.

There is no such requirement for plaintiff's counsel to provide

"proof of existence of law licenses."

19. Production request reply deadline. Time is of the

essence. Defendants ask Cheadle, Flexibility Capital and others

with interest in this lawsuit produce the above-requested discove
ry

documents within ten (10) days of receipt of this notice and

request.

RESPONSE: Plaintiff objects to this Request, pursuant to Rule

34.02, Tennessee Rules of Civil Procedure.
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DATED: July 6, 2022.

Respectfully subm'tted,

JOHN R CHEADLE, JR. (6053)

MARY B ARD CHEADLE (27084)

Attorneys for Plaintiff

2404 Crestmoor Road

Nashville, TN 37215

(615) 254-1009 Office

(615) 254-9298 Facsimile

jcheadle@cheadlelaw.com

mcheadle@cheadlelaw.com

CERTIFICATE

I hereby certify that copie
s of the foregoing have b

een

mailed, postage paid, to de
fendants, Sabatino Cupelli a

nd David

Jonathan Tulis, d/b/a Hot Ne
ws Talk Radio, at 5512 Ringg

old Road,

Suite 216, Chattanooga, TN 37
412, to defendant Sabatino Cu

pelli at

8665 Summit Peak Way, Apt. 
209, ooltewah, TN 37363 and t

o defendant

David Jonathan Tulis at 1
0520 Brickhill Lane, Soddy 

Daisy, TN

37379, and by e-mail at dav
idtuliseditor@gmail.com, this

 6th day of

July, 2022.

JOHN R. CHEADLE, JR.

MARY BARNARD CHEADLE

(p.shell; 21001231)
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IN THE CIRCUIT COURT OF HAMILTON COUNTY, TENN. DIV. 4

Flexibility Capital Inc. )
)

vs. )
)

Sabatino Cupelli )
Creek Way )8665 Sununit

Chattanooga, TN37363 )
David Jonathan Tulis )
10520 Brickhill Lane )
Soddy-Daisy TN 37379 )

r"
Case No..." tr,

226429 ff.)

Motion in opposition to summary judgment motion

Accused object to plaintiff attorneys' canoodling before the court and refusing to turn

over information sought in their motion to compel discovery, which motion plaintiffs

decry as "frivolous" but fulfillment to which is due to accused before the court can justly

rule on a motion for summary judgment that presumes facts that are not what they appear.

The accused herein rebut such presumption.

Accused object to plaintiff s specification of material facts as misleading, obscuring the

existence of facts subject to their demands under right of discovery under Rule 26.02 and

Rule 34.01.

1. The material fact that "defendants applied for commercial funding" misleads the

court because the loan originator, by appearances, is a company separate from

Flexibility Capital Inc., named as plaintiff and injured party. Kapitus Inc. is the

party in view of the discovery request and motion to compel discovery, and

accused ask the court to give judicial notice to the maxim, "Fraus latet in

1 of 3 91



generalibus. Fraud lies hid in general expressions" (Bouvier's Maxims, 1858), of

which such statements at plaintiff fact No. 1 are.

2. "On February 6, 2020, defendants executed [an] ***agreement with plaintiff"

This statement is not known to be true because Exhibit 1 shows a "commercial

funding applicatioe with Kapitus, a major finance company whose COO, Ben

Johnson, is frequently quoted in the fmancial press. Kapitus at

https://kapitus.com/partner/ says it has funded 64,000 businesses and "provided $3

billion in capital."

3. The "true and correct copy of the future receivables sale and purchase agreemenr

is attached. Accused refuse to agree with this statement, subject to review of the

fruits of discovery.

4. "Plaintiff loaned defendants money." This is a false statement, per the contract in

the exhibits, and subject of accuseds' motion for sanctions.

5. "Defendants failed to pay as promised." Hot News Talk Radio made payments

until mid-March, 2020, but the balance of this asserted fact is disputed until

discovery obligations of plaintiff are met..

6. The amounts due are disputed until discovery obligations are fully met.

7. The accused dispute this point until plaintiffs yield to accuseds' discovery rights.

8. The fact of a filing of a UCC-1 lien finance statement with the secretary of state is

not disputed.

9. The statement "defendants detain plaintiffs collateral and have declined to turn

over possession of the collateral to plaintiff' is disputed, pending completion of

discovery.

Respectfully submitted,
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By 
• Sabatino Cupelli

By  ON•101 frASIA 
David Jonathan Tulis

CERTIFICATE OF SERVICE

Sabatino Cupelli and David Jonathan Tulis certify that a true and exact copy of this
motion is being sent by email to Mary Cheadle at mcheadle@cheadlelaw.com and by
first-class mail to John R. Cheadle Jr. this 10th day of August 2022, to:

John R. Cheadle Jr.

And Mary Barnard Cheadle

2404 Crestmoor Road

Nashville, TN 37215

Sabatino Cupelli

Ivost,aou.A;r4fr 
David Jonadian Tulis
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s.

In the circuit court of Hamilton County

Flexibility Capital Inc.

Vs.

Sabatino Cupelli

& David Jonathan Tulis, d/b/a

Hot News Talk Radio

c•-/
C:2_, "11

("":"
2 pa
'2', 0

cry

r

No. 2 C429 t.:;`) ?T`

Affidavit and amended answer to motion
for summary judgment

Comes now David Jonathan Tulis, the accused, in the altemative, to state facts to the best of

his knowledge and ability, under oath, and to move the court for relief, as follows:

1. This dispute over payment of a debt arises because of unlawful interference of the

agreement by third parties — namely public servants in elected and appointed office.

2. The advance on future receivables of $18,905 was deposited by wire as of Feb. 6, 2020,

to the credit union account of Hot News Talk Radio LLC. Automatic payments began

the next day to Flexibility Capital at the rate of $176 per weekday.

3. The record indicates Hot News Talk Radio LLC began having trouble paying March 5,

2020, with a $35 fee imposed for insufficient funds. The last payment was March 10.
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The record shows the last of three $100 fees for failed payments was "appliecr March

12 against the borrowers' account. Hot News Talk Radio was in collapse that day.

Contract interference by 3rd parties

4. March 12 was an important day in Tennessee. Gov. Bill Lee imposed a state of

emergency under Tenn. Code Ann. § Title 58 over SARS-CoV-2, or Covid-19, flu

symptoms said by the World Health Organization to be in the nature of a global

pandemic. A government- and media-caused panic collapsed the Tennessee economy

and put tens of thousands of people out of work and shuttered thousands of businesses.

EXHIBIT No. 1, Executive Order No. 14, March 12, 2020, "Suspending provisions

of certain statutes and rules"

5. The situation worsened on April 2, 2020. The governor imposed a "safer at home"

emergency declaration that put the state's inhabitants under effective house arrest in

what is today called a "lockdown," a measure long used in Tennessee prisons in time of

riot, affray and breaches of the peace. Gov. Lee effectively imposed martial law on the

state's inhabitants. EXHIBIT no. 2, Executive Order No. 23, "Stay at home"

6. In Hamilton County, the shutdown of the economy was secured by threats upon the

public by officials such as Chattanooga police chief David Roddy and deputies of

Sheriff Jim Hammond. The county secured the economic shutdown by two erstwhile

directives, which inhibited members of the public from conducting business. Directive

No. 1 was July 10, 2020, and No. 2 was effective Sept. 8, 2020. EXHIBITS No. 3, and

No. 4.

7. City of Chattanooga, among other municipal governments, acted to prevent the

transaction of business. Mayor Andy Berke issued numerous executive orders such as
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E.O. 2020-02, March 19, 2020, declaring an emergency, EXHIBIT No. 5, and E.O.

2020-04, "regarding additional safety precautions and business restrictions," March 23,

2020, EXHIBIT No. 6.

8. Govemment intimidation went beyond mere words. The county sued Ed's Supply over

its refusal to obey the purported "mask mandate Aug. 28, 2020. EXHIBIT no. 7,

"Petition for the enforcement of a health directive," 1 p.

9. On Dec. 21, 2020, Gov. Lee issued EO No. 70, continuing the emergency and saying

"Tennesseans should work from home where possible," continuing the economic

depression. EXHIBIT No. 8 "Limiting gatherings and spectator events and urging

working from home."

10. On Jan. 16, 2021, the county issued Directive No. 5 commanding people to wear chin

diapers outdoors and in, with exceptions. EXHIBIT No. 9.

11. The shutting down of the state economy by penal means destroyed business and

confidence among owners. For affiant, it was impossible to generate sales, pay rent and

to maintain accounts among small business owners — its chief advertising customer

base.

12. Accused endured the state of emergency, with harm done against his rights in five ways,

chiefly his right to make a living and pursue an occupation.

13. Actions in violation of state law by Gov. Bill Lee and health department administrator

Becky Barnes of the Hamilton County health department interfered with the free market

economy statewide and in local economy, molesting the contract between the parties.

Accused delineates five harms in an affidavit that is part of a Hamilton County chancery

court petition in equity and for writ of mandamus against Mr. Lee and Mrs. Barnes. The
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exhibit in State ex rel David Tulis v. Bill Lee, governor, et al, case No.

E2021-00436-COA-R3-CV, certifies his standing to sue as he has an interest in public

servants' obedience to state law. It also establishes the extent of harms imposed upon

him personally by these interfering third parties as against the contract. EXHIBIT No.

10, "Affidavit of David Jonathan Tulis in evidence for the petition in equity and for

writ of mandamus"

14.Respondents in State ex rel Tulis violated state law at Tenn. Code Ann. § 68-5-104, the

communicable disease law that requires respondents to determine the diagnosis, source

or cause of an epidemic in Hamilton County in the interest of public health. The

governor imposed his Title 58 state of emergency without warrant, without lawffil or

legal cause or reason and without a nonfraudulent exigency. Martial law is absolutely

forbidden in Tenn. Const. Art. 1 sect. 25, as "inconsistent with the principles of free

government." Any breach by an official that escapes notice under the Tennessee bill of

rights is forbidden in a catchall provision in Tenn. Const. Art. 1, sect. 16, that states,

The declaration of rights hereto prefixed is declared to be a part of the
Constitution of the state, and shall never be violated on any pretense
whatever. And to guard against transgression of the high powers we have
delegated, we declare that everything in the bill of rights contained, is
excepted out of the general powers of the government, and shall forever
remain inviolate. [emphasis added]

The respondents have admitted acts of felony official misconduct in legal proceedings

in Hamilton County chancery court. They have argued they are not under "any duty" to

obey the law (Lee, italics in original) or were exercising "discretion" in disobeying it

(B arnes).

15.Relator is petitioning for a hearing in the supreme court after a negative ruling May 23,

2022, case No. E2021-00436-SC-R11-CV.
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Contract: Flexibility accepts failure risk

16. Accused refused to participate in the federal government's paycheck protection program

for reasons of honor and integrity, unwilling to put his financial distress upon other

members of the public.

17. He has demanded if Flexibility Capital took free money from the federal government to

reimburse it for shortfalls from Hot News Talk Radio. The Cheadle business received

$122,278 in April 2020 from Pinnacle Bank for 9 jobs covered by the federal paycheck

protection program.

https://www.federalnav.org/naveheck-nrotection-nrogramn ohn-cheadle-ir-dba-cheadle-1 

aw-nashville-tn 

18. Hot News Talk Radio as ofJune 2022 is dissolved for not being in good standing.

19. The owners attempted to negotiate with Flexibility Capital, but found its operators

anything but flexible.

20. Flexibility Capital's lawsuit against ostensible personal guarantors appears based on the

belief that nonpayment is caused by bad faith, rather than by lack of means in accused's

good-faith operation of his radio business. Flexibility Capital wants to be paid now, no

matter what.

21. The contract recognizes business rises and falls, and that it is possible the business may

fail and generate no future receipts. The contract, at 14.a.ii„ p. 3, under "Risk sharing

acknowledgements and arrangements," states,

The period of time that it will take Flexibility to collect the purchased
amount is not fixed, is unknown to both parties as of the effective date of
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this agreement and will depend on how well or not well merchant's
business will be performing following the effective date. As an extreme
example, in the event merchant's business ceases to exist after
Flexibility's purchase of the purchased future receipts for reason outside
merchant's control, Flexibility may never recover any moneys spent on
such purchase.

22. Flexibility by contract assumes risk involved with accuseds' business.

[O]r if the full purchased amount is not remitted because the merchant's
businesswent banlcrupt or otherwise ceased operations in the ordinary
course of business (but not due to Merchant's wilful or negligent
mishandling of its business), and merchant shall not have breached this
agreement, merchant would not owe anything to Flexibility and would not
be in breach of or in default under this agreement.

P. 4, 14(a)(v)
Flexibility agrees to purchase the purchased future receipts knowing the
risk that merchant's business may slow down or fail, and Flexibility
assumes these risks based exclusively upon the information provided to it
by merchant ***.

P. 4, 14(b)
Furthermore, Flexibility hereby acknowledges and agrees that merchant
shall be excused from performing its obligations under this agreement in
the event merchant's business ceases its operations exclusively due to the
following reasons (collectively, the "valid excuses"). (i) [A]dverse
business conditions that occurred for reasons outside merchant's control
and not due to merchant's willful or negligent mishandling of its business.
*** [N]atural disasters or similar occurrences beyond merchant's control.

P. 4, 14(b)

23. The agreement is "not a loan," and "the purchase price is paid to merchant in

consideration for the ownership of the purchased future receipts and that payment of the

purchase price by Flexibility is not intended to be, or shall it be construed as a loan ***

that requires absolute and unconditional repayment on a maturity date."

To the contrary, Flexibility's ability to receive the purchased amount ***
and the date when the purchased amount is paid in full (if ever) are
subject to and conditioned upon performance of merchant's business ***
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[emphasis added]

14(c)

24.Lex non cogit impossibilia. The law requires nothing impossible. Co. Litt. 231, b; 1

Bouv. Inst. n. 951. No law, no order or summary judgment from the court ordering

accused men to pay to cover an alleged debt has power to bring satisfaction to the

plaintiff, given third-party interference with the contract.

25. Flexibility Capital extended credit to Hot News Talk Radio LLC knowing that it risked

not getting paid. But it took that risk; too, the borrower took the risk of the obligation,

intending to fulfill the terms, its owners and managers operating in good faith.

26. Illicit acts by third parties are the proximate cause of the breach between the parties, and

did violence to the service of this contract. The accused pleads for relief and protection

of the honorable court. He demands the court dismiss the motion for summary judgment

and look favorably upon this affidavit and pleading.

Further affiant sayeth naught.

Respectfully submitted,

6y,foyi A jiLL

David Jonathan Tulis

STATE OF TENNESSEE, COUNTY OF HAMILTON — I, the undersigned Notary Public, do
hereby affirm that David Jonathan Tulis personally appeared before me on the /.? ir-) day of

,274  , 2022, and signed this affidavit as his free and voluntary act and deed.

„

/27—../5 —

Notary Public
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This document, as motion, respectfully submitted,

By 
Sabatino Cupelli

CERTIFICATE OF SERVICE

Sabatino Cupelli and David Jonathan Tulis certify that a true and exact copy of this motion is

being sent by email this 12th day of August, 2022, to Mary Cheadle at

mcheadle@cheadlelaw.com.

John R. Cheadle Jr.

And Mary Barnard Cheadle

2404 Crestmoor Road

Nashville, TN 37215

Sabatino Cupelli

gwvq• &A-6-

David Jonathan Tulis
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STATE OF TENNESSEE

EXECUTIVE ORDER
BY THE GOVERNOR

No. 14

AN ORDER SUSPENDING PROVISIONS OF CERTAIN STATUTES AND
RULES IN ORDER TO FACILITATE THE TREATMENT AND CONTAINMENT OF

COVID-19

WHEREAS, Coronavirus Disease 2019 (COVID-19) is a respiratory disease caused by
the SARS-CoV-2 virus that can result in mild or severe symptoms, including fever, cough, and
shortness of breath, and can lead to serious illness or death, particularly in the case of older adults
and persons with serious chronic medical conditions; and

WHEREAS, COVID-19 is frequently spread through close contact between persons and
respiratory transmission; and

WHEREAS, in late 2019, a significant outbreak of COVID-19 was identified in China,
and this disease has since spread to many other countries; and

WHEREAS, to date, according to the Centers for Disease Control and Prevention (CDC),
there have been 938 cases of COVID-19 identified in the United States, which have resulted in 29
deaths; and

WHEREAS, on January 16, 2020, the Tennessee Department of Health activated the
State Health Operations Center (SHOC), and on January 21, 2020, following CDC guidance, the
Department designated COVID-19 as a reportable disease in Tennessee; and

WHEREAS, on March 4, 2020, I announced the formation of a Coronavirus Task Force
to enhance Tennessee's coordinated efforts to prevent, identify, and treat potential cases of
COVID-19, and that task force convened its first meeting a few days later; and

WHEREAS, on March 4, 2020, the first case of COVID-19 in the State of Tennessee was
identified, and several additional confirmed or presumptively positive cases of COVID-19 have
since been identified in Tennessee; and
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WHEREAS, on March 11, 2020, the World Health Organization declared the outbreak a
global pandemic; and

WHEREAS, on January 31, 2020, the U.S. Secretary of Health and Human Services
declared a public health emergency to aid the nation's healthcare community in responding to
COVID-19; and

WHEREAS, several states, including Kentucky, Florida, North Carolina, Colorado,
Connecticut, New Jersey, New York, and others, have declared states of emergency to facilitate
their responses to COVID-19; and

WHEREAS, the spread and identification of additional cases of COVID-19 in Tennessee
is likely to continue, and therefore, taking proactive steps to prevent a substantial risk to public
health and safety is paramount; and

WHEREAS, public and private health care, emergency, and other entities are engaged in
efforts throughout the state to treat and prevent the additional spread of COVID-19, and the
provisions of this Order are necessary to maximize those efforts to protect the health and safety of
Tennesseans; and

WHEREAS, Tennessee Code Annotated, Section 58-2-107(e)(1), provides that during a
state of emergency, the Governor is authorized to "[s]uspend any law, order, rule or regulation
prescribing the procedures for conduct of state business or the orders or rules or regulations of any
state agency, if strict compliance with any such law, order, rule, or regulation would in any way
prevent, hinder, or delay necessary action in coping with the emergency;" and

WHEREAS, pursuant to this authority and the general emergency management powers of
the Govemor under law, the temporary suspension of selected state laws and rules is necessary to
facilitate the response to the current public health situation.

NOW THEREFORE, I, Bill Lee, Governor of the State of Tennessee, by virtue of the
power and authority vested in me by the Tennessee Constitution and other applicable law, do
hereby declare a state of emergency exists to facilitate the response to COVID-19 and order the
following:

1. The Commissioner of Health or her designee, in conjunction with the Director of
the Tennessee Emergency Management Agency (TEMA) or his designee, shall
implement the Tennessee Emergency Management Plan (TEMP) and all applicable
annexes to coordinate the State's response to COVID-19.

2. The relevant provisions of Tennessee Code Annotated, Titles 63 and 68, and related
rules are hereby suspended to the extent necessary to give the Commissioner of
Health the discretion to allow a health care professional who is licensed in another
state, and who would otherwise be subject to licensing requirements under Title 63
or Title 68, to engage in the practice of such individual's profession in Tennessee,
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if such individual is a health care professional who is assisting in the medical
response to COVID-19.

3. The provisions of Tennessee Code Annotated, Section 63-10-207(a) and (c), are
hereby suspended to allow a pharmacist to dispense an extra 30-day supply of
maintenance prescriptions without proper authorization to persons as is necessary
to respond to and prevent the spread of COVID-19 in Tennessee, subject to all other
provisions of Tennessee Code Annotated, Sections 63-10-207 and 63-1-164.

4. The provisions of Tennessee Code Annotated, Section 68-11-201(20), are hereby
suspended to the extent necessary to allow health care professionals who would
otherwise be subject to licensing requirements to provide localized treatment of
patients in temporary residences.

5. The provisions of Tenn. Comp. R. & Regs. 1200-06-03-.16 are suspended to allow
testing for COVID-19 at alternate testing sites without prior approval by the
Medical Laboratory Board; provided, that laboratories shall notify the Medical
Laboratory Board of any such alternate testing sites.

6. The provisions of Tennessee Code Annotated, Section 68-11-202(0(1)48), are
hereby suspended to allow for the construction of temporary structures, the plans
for which would otherwise be subject to review for new construction, additions, or
substantial alterations, as directed by the Commissioner of Health and the Director
of TEMA in response to COVID-19; provided, that there shall be inspections of
such structures to ensure safety, as necessary.

7. In accordance with Tennessee Code Annotated, Section 47-18-5103, it is hereby
declared that in Tennessee an abnormal economic disruption exists, and therefore,
persons are prohibited from charging any other person a price for medical supplies
or emergency supplies, as listed in Tennessee Code Annotated, Section 47-18-
5103(a)(1)(C) and (D), that is grossly in excess of the price generally charged for
the same or similar goods or services in the usual course of business. Paragraph 7
of this Order shall remain in effect until 12:01 a.m., Central Daylight Time, on
March 27, 2020.

8. The provisions of Tennessee Code Annotated, Section 55-4-401, through
Tennessee Code Annotated, Section 55-4-413, Tennessee Code Annotated, Section
55-7-201, through Tennessee Code Annotated, Section 55-7-209, and Tenn. Comp.
R. & Regs. 1680-07-01-.01 through Tenn. Comp. R. & Regs. 1680-07-01-.25 that
set forth maximum height, length, and width limitations are hereby suspended in
the case of vehicles participating in the response to COVID-19, subject to the
following conditions:

a. A vehicle must be transporting emergency supplies, equipment, or mobile
structures to affected areas.
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b. A vehicle shall be permitted only to travel on (1) Interstate Highways; (2)
highways on the National Highway System; and (3) other state-maintained
roads as may be required to obtain access to needed services off of the
aforementioned highways, without any restrictions on their time of
movement except as may otherwise be provided in this Order.

c. A vehicle may transport a divisible or non-divisible load up to a maximum
gross vehicle weight of 95,000 pounds and a maximum axle weight of
20,000 pounds, except on any bridge or overpass with a lower posted weight
limit.

d. The outer bridge span of any five-axle truck tractor/semi-trailer
combination shall be no less than fifty-one feet (51').

e. The overall dimensions of a vehicle and load shall not exceed:

i. One hundred feet (100') in length;

ii. Fourteen feet, four inches (14' 4") in height on the Interstate
Highway System, except on Interstate 55, and thirteen feet, six
inches (13' 6") in height on Interstate 55 and any other highway on
the National Highway System; or

iii. Fourteen feet, six inches (14'. 6") in width.

f. Vehicles that do not exceed ten feet (10') in width may travel seven (7) days
per week during daylight or nighttime hours without any time restrictions.

g• Any person, firm, company, corporation, or other entity that undertakes the
movement of any overweight and/or overdimensional article and/or
commodity on the highways of Tennessee shall hold Tennessee and its
officers and employees harmless from any claims for damages resulting
from the exercise of any of the privileges granted under this Order and, to
this end, shall carry liability insurance with an insurer, acceptable to the
Tennessee Department of Transportation's Oversize and Overweight
Permit Office, in the amount of not less than three hundred thousand dollars
($300,000) for each claimant and one million dollars ($1,000,000) per
occun•ence. The transporter shall carry the certificate of insurance in the
vehicle at all times.

h. Paragraph 8(c) of this Order shall take effect only upon the issuance of and
in accordance with an appropriate declaration by the President of the United
States.

9. In accordance with 49 C.F.R. § 390.23, as adopted by Tenn. Comp. R. & Regs.
1340-06-01-.08, there is hereby provided a temporary exception from the federal
rules and regulations in 49 C.F.R. Part 395 limiting the hours of service for the
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operator of a commercial motor vehicle providing supplies, equipment, personnel,
and other provisions to assist persons affected by COVID-19, subject to the
following conditions:

a. Nothing in this Order shall be construed as an exemption from the Commercial
Driver's License requirements in 49 C.F.R. § 383, the financial requirements in
49 C.F.R. § 387, or applicable federal size and weight limitations.

b. No motor carrier operating under the terms of this Order shall require or allow
an ill or fatigued driver to operate a motor vehicle. A driver who notifies a motor
carrier that he or she needs immediate rest shall be given at least ten (10)
consecutive hours off-duty before the driver is required to return toservice.

10. The relevant provisions of Tennessee Code Annotated, Title 71, Chapter 3, Part 5,
and related rules are hereby suspended to the extent necessary to give the
Commissioner of Human Services the discretion to waive the child care licensure
requirements, including requirements concerning capacity, care categories,
grouping, license transfers, and drop-in centers, if necessary to respond to the
effects of COVID-19.

11. The Division of TennCare is hereby authorized to create policies or modify existing
policies as is necessary to ensure that members of the TennCare and CoverKids
programs continue to receive medically necessary services without disruption
during this state of emergency.

12. Pursuant to Tennessee Code Annotated, Section 58-2-107(e)(2), I hereby direct the
Tennessee Department of Health and the Tennessee Department of Commerce and
Insurance to continue working with health insurance plans operating in the state to
identify and remove any burdens to responding to COVID-19 and improve access
to treatment options and medically necessary screening and testing for COVID-19.

13. This Order shall remain in effect until 12:01 a.m., Central Daylight Time, on May
11, 2020, at which time the suspension of any state laws and rules shall cease and
be of no further force or effect.

IN WITNESS WHEREOF, I have subscribed my signature and caused the Great Seal of the State
of Tennessee to be affixed this 12th day of March, 2020.

i(- ICC
GOVERNOR

ATTEST

SECRETARY O STATE
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STATE OF TENNESSEE

EXECUTIVE ORDER
BY THE GOVERNOR

No. 23

AN ORDER AMENDING EXECUTIVE ORDER NO. 22,
REQUIRING TENNESSEANS TO STAY HOME UNLESS

ENGAGING IN ESSENTIAL ACTIVITY OR ESSENTIAL SERVICES

WHEREAS, on March 30, 2020, I issued Executive Order No. 22; and

WHEREAS, it is beneficial to clarify and strengthen Executive Order No. 22 in order to
contain the spread of COVID-19;

NOW THEREFORE, I, Bill Lee, Govemor of the State of Tennessee, by virtue of the power
and authority vested in me by the Tennessee Constitution and other applicable law in light of the
continuing state of emergency to facilitate the response to COVID-19, do hereby amend Executive
Order No. 22, dated March 30, 2020, by deleting in its entirety Paragraph No. 1 and substituting the
following language instead:

1. Safer at home. Because staying at home as much as possible for a temporary period
of time will protect the health and safety of Tennesseans by limiting the spread of
COVID-19 and preserving health care resources, all persons in Tennessee are
required to stay at home, except for when engaging in Essential Activity or Essential
Services as defined in this Order.

All remaining provisions of Executive Order No. 22 remain in full force and effect.

IN WITNESS WHEREOF, I have subscribed my signature and caused the Great Seal of the State
of Tennessee to be affixed this 2nd day of April, 2020.

ATTEST:

SECRETARY aft- STATE



DIRECTIVE NO. 1 OF THE HAMILTON COUNTY HEALTH OFFICER
EFFECTIVE JULY 10, 2020

WHEREAS, Hamilton County is currently experiencing the effects of the worldwide COVID-19
pandemic, and

WHEREAS, Hamilton County is empowered to protect the health and lives of Hamilton County
citizens, and

WHEREAS, Hamilton County began reopening businesses beginning over two months ago
requesting and expecting voluntary compliance with appropriate non-pharmaceutical
interventions, such as wearing facial coverings, maintaining social distancing and personal
hygiene as recommended by the CDC and required for safely opening those businesses, and

WHEREAS, such voluntary recommendations have not been adequate to slow the spread of
COVID-19, and

WHEREAS, protecting the economy of Hamilton County is also essential to the health of our
citizens, and any provisions to protect both our county's health and economy are important to
consider, and

WHEREAS, simple measures enacted to prevent the spread of COVID-19 will greatly help to
prevent more stringent measures such as stay at home orders and closure of businesses, and

WHEREAS, CDC recommends all persons 2 years of age and older wear a cloth face covering in
public settings and when around persons outside their household, especially when other social
distancing measures are difficult to maintain, and

WHEREAS, COVID-19 can be spread by people who do not have symptoms and do not know
that they are infected, and

WHEREAS, there is clear clinical and scientific evidence that masks or cloth facial coverings
which cover the mouth and nose, along with social distancing and proper hygiene can decrease
the spread of COVID-19, and

WHEREAS, Hamilton County has seen a rise in new COVID-19 cases and hospitalizations, and
immediate action is needed to minimize this increase.

NOW, THEREFORE, I, Dr. Paul Hendricks, MD, Hamilton County Health Officer, pursuant to
the laws of the State of Tennessee, do hereby issue the following Health Directive:

1. Effective at 12:01 a.m. on July 10, 2020, all persons in Hamilton County shall wear a facial
covering or mask which covers the mouth and nose at all times when indoors in all public and
private buildings and when outdoors except under the following exceptions:
2. Face coverings are not required for:
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a. Children under 12 years of age
b. Anyone with documented medical contraindications to facial covers such as active asthma or
COPD
c. Anyone who is acutely short of breath or incapacitated such that they would be unable to
remove the covering on their own.
d. Persons who are deaf or hard of hearing — or those who care for or interact with a person who
is hearing impaired if they rely on lip reading to communicate. In this situation, consider using a
clear face covering. If a clear face covering is not available, consider whether you can use
written communication, use closed captioning or decrease background noise to make
commtmication possible while wearing a cloth face covering that blocks your lips.
e. Persons with intellectual and developmental disabilities, mental health conditions or other ,
sensory sensitivities, who may have challenges wearing a cloth face covering. Those persons are
encouraged to consult with their healthcare provider for advice about wearing cloth face
coverings.
f. Persons in a house of worship unless required by that house of worship, but wearing a face
covering in such locations is strongly encouraged.
g. Persons who are outdoors unless the person cannot substantially maintain appropriate social
distancing from others outside of the person's household. Facial coverings should, however, be
kept accessible in the event of encountering a larger group.
h. Persons in cars, trucks, or other private or commercial vehicles either alone or with household
members. However, all occupants in vehicles transporting more than one coworker, carpooling
or carrying other non-household passengers, shall wear facial coverings.
i. Persons working under conditions where appropriate social distancing from others outside of
the person's household can be maintained. A facial covering should be kept accessible in the
event that others enter the area.
j. Office workers and any other employee working alone in an area (such as a private office)
where the public or other workers are not present or do not usually enter. A facial covering
should be kept accessible in the event others enter that area.
k. Persons who are exercising, such as jogging, bicycling, or swimming, etc, either alone or in
small groups where physical distancing of 6 feet or greater can be maintained. A facial covering
should be kept accessible in the event of encountering a larger group.
1. Private residences are exempt, but hallways, elevators and other common areas of apartment
buildings, condominiums and other medium or high density residential structures are not exempt.
m. Persons seated for the purpose of dining in any restaurant or business that provides food
and/or drinlc for on premises consumption.
3. Facial coverings shall fit snugly and securely against the side of the face. Cloth facial
coverings are preferred and should include multiple layers of fabric. Surgical and other medical
masks (e.g. N95) are not required and should be preserved for healthcare personnel.,
4. Businesses shall not allow anyone to enter or remain in their establishment unless they are
wearing a facial covering. No business shall serve anyone without a facial cover unless seated
and eating or drinking consumables served by the establishment.
5. Any business failing to enforce this Directive or person refusing to leave an establishment
when requested due to no facial covering will be subject to civil citations for their violation of
this Directive as well as criminal sanctions.
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6. All businesses shall post signage in a place visible to those entering to remind customers of
this requirement. Sample wording will be provided in digital format by the Hamilton County
Health Department.
7. Weddings and funerals held on private property are exempt from the requirement, but highly
encouraged to abide by appropriate public health measures such as masks, social distancing and
recommended personal hygiene. Routine business activities of funeral and wedding businesses
shall not be exempt.
8. Voting sites for the purpose of voting or administering an election are exempt but encouraged
to abide by appropriate public health measures such as masks, social distancing and
recommended personal hygiene.
9. Properties belonging to and under the jurisdiction of the Hamilton County Department of
Education and properties belonging to private schools (levels K-12), will be exempt and allowed
to follow their own policies.
10. Violations of this Directive by businesses and/or individuals shall be punishable by citation
issued by the Hamilton County Health Department and/or criminally by local law enforcement as
a Class C misdemeanor.
11. This Directive shall remain in effect until Tuesday, September 8, 2020.

AS DECLARED on this 6th day of July, 2020, and AMENDED on the 3"1 day of August, 2020

Dr. Paul Hendricks, MD.

Health Officer

Hamilton County, Tennessee Department of Health

Becky Barnes

Regional Director

Hamilton County, Tennessee Department of Health
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HAMILTON COUNTY, TENNESSEE
OFFICE OF THE COUNTV MAYOR

JIM M. COPPINGER

DIRECTWE NO. 2 OF THE HAMILTON COUNTY FIEALTH OFFICER
EFFECTIVE SEPTEMBER 8, 2020

WHEREAS, Hamilton County is currently experiencing the effects of the worldwide
COVID-19 pandemic, and

WHEREAS, Haniilton County is empowered to protect the health and lives of Hamilton
County citizens, and

WHEREAS, Hamilton County began reopening businesses begliming over two months
ago requesting and expecting voluntary compliance with appropriate non-pharrnaceutical
interventions, such as wearing facial coverings, maintaining social distancing and personal
hygiene as recommended by the CDC and required for safely opening those businesses. and

WHEREAS, such voluntary recommendations have not been adequate to slow the spread
of COVID-19, and

WHEREAS, protecting the economy of Hamilton County is also essential to the health of our
citizens, and any provisions to protect both our county's health and economy are important to consider,
and

WHEREAS, simple measures enacted to prevent the spread of COV1D-19 will greatly
help to prevent more stringent rneasures such as stay at home orders and closure of businesses.
and

WHEREAS, CDC recommends all persons 2 years of age and older wear a cloth face
coveting in public settings and when around persons outside their household, especially when
other social distancing measures are difficult to maintain, and

WHEREAS, COVID-19 can be spread by people who do not have symptoms and do not
know that they are infected, and

WHEREAS, there is clear clinical and scientific evidence that masks or cloth facial
coverings which cover the mouth and nose, along with social distancing and proper hygiene can
decrease the spread of COVID-19, and
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DIRECTIVE NO. 2 OF THE HAMILTON COUNTY HEALTH OFFICER
EFFECTIVE SEPTEMBER 8, 2020

WHEREAS, there has been evidence of decrease in the average number of new cases
and hospitalizations since Health Directive No. 1 was put into effect on July 10, 2020, and
continued efforts are needed to maintain this decrease.

NOW, THEREFORE, I, Dr. Paul Hendricks, MD, Harnilton County Health Officer,
pursuant to the laws of the State ofTennessee, do hereby issue the following Health Directive
No. 2:

1. Effective at 12:01 a.m. on September 8, 2020, all persons in Hamilton County shall wear a
facial covering or rnask which covers the mouth and nose at all tirnes when indoors in all
public and private buildings and when outdoors except under the following exceptions:

2. Face coverings are not required for:
a.Children under 12 years of age
b. Anyone with documented medical contraindications to facial covers such as active

asthrna or COPD.
c. Anyone who is acutely short of breath or incapacitated such that they would be unable

to remove the covering on their own.
d. Persons who are deaf or hard of hearing — or those who care for or interact with a

person who is hearing impaired if they rely on lip reading to communicate. In this
situation, consider using a clear face covering. If a clear face covering is not available,
consider whether you can use written communication, use closed captioning or
decrease background noise to make communication possible while wearing a cloth face
covering that blocks your lips.

e. Persons with intellectual and developrnental disabilities, rnental health conditions or
other sensory sensitivities, who may have challenges wearing a cloth face covering.
Those persons are encouraged to consult with their healthcare provider for advice about
wearing cloth face coverings.

f. Persons attending a religious service or religious ceremony unless required by that
house of Worship, but wearing a face covering in such locations is strong!y encouraged.

g. Persons who are outdoors and can maintain a minimum of six (6) feet distance from
others not a member of the person's household except for brief periods of time of !ess
than 15 minutes. Facial coverings should, however, be kept accessible in the event of
encountering a larger group.

h. Up to two (2) persons who are not household rnembers in cars, trucks, or other private
or commercial vehicles. However, all occupants in vehicles transporting more than two
(2) persons who are not household members shall wear facial coverings.

i. Persons working under conditions where appropriate social distancing from others
outside of the person's household can be maintained. A facial covering should be kept
accessible in the event that others enter the area.

2
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DIRECTIVE NO. 2 OF THE HAMILTON COUNTY HEALTFI OFFICER
EFFECTIVE SEPTEMBER 8, 2020

j. Office workers and any other ernployee working alone in an area (such as a private
office) where the public or other workers are not present or do not usually enter. A
facial covering should be kept accessible in the event others enter that area.

k. Persons who are exercising. such as jogging, bicycling, or swimming, etc, either alone
or in srnall groups where physical distancing of 6 feet or greater can be maintained. A
facial covering should be kept accessible in the event of encountering a larger group.

l. Private residences are exempt, but hallways, elevators and other cornrnon areas of
apartment buildings, condominiums and other medium or high density residential
structures are not exempt. All gatherings in private residencies with non-household
members are strongly encouraged to follow recommended social distancing and rnask
wearing guidelines.

m. Persons seated for the purpose of dining in any restaurant or business that proiides food
and/or drink for on prernises consumption.

3. Facial coverings shall fit snugly and securely against the side of the face. Cloth facial
coverings are preferred and should include multiple layers of fabric. Surgical and other
medical masks (e.g. N95) are not Tequired and should be preserved for healthcare personnel.

4. Businesses shall not allow anyone to enter or remain in their establishment unless they are
wearing a facial covering and no business shall serve anyone without a facial cover unless
seated and eating or drinking consumables served by the establishment or unless that person
expressly notifies the business that they have an aforementioned exemption.

5. Any business failing to enforce this Directive or person refusing to leave an establishment
when requested due to no facial covering will be subject to civil citations for their violation of
this Directive as well as criminal sanctions.

6. All businesses shall post signage in a place visible to those entering to remind customers of
this requirement. Sarnple wording will be provided in digital format by the Hanailton County
Health Department.

7. Wedding and funeral religious services held on private property are exernpt from the
requirement, but highly encouraged to abide by appropriate public health measures such as
masks, social distancing and recommended personal hygiene. Routine business activities
and non-religious portions of funerals and weddings, such as receptions and viewings shall
not be exempt.

8. Voting sites for the purpose of voting or administering an election are exempt but encouraged
to abide by appropriate public health measures such as masks, social distancing and
recommended personal hygiene.
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DIRECTIVE NO. 2 OF THE HAMILTON COUNTY HEALTH OFFICER
EFFECTIVE SEPTEMBER 8, 2020

9. Properties belonging to and under the jurisdiction of the Hamilton County Department of
Education and properties belonging to private schools will be exempt and allowed to follow
their own policies.

10. Violations of this Directive by businesses and/or individuals shall be punishable by
citation issued by the Hamilton County Health Department and/or criminally by local law
enforcement as a Class C misdemeanor.

11. In all cases where individual exemptions from this ordinance are allowed, businesses and
organizations may require other conditions such as those which would enhance social
distancing and diminish risks to other patrons.

12. This Directive shall remain in effect until Thursday, October 8, 2020.

DECLARED this 3rd day of September, 2020

alii,gpeet  .A.Z2
Dr. Paul Hendricks, MD.
Health Officer
Hamilton County, Tennessee Department of Health

i)-

Becky Barnes
Regional Director
Hamilton County, Tennessee Department of Health
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City of Chattanooga
Mayor Andy Berke

CITY OF CHATTANOOGA CIVIL EMERGENCY PROCLAMATION AND ORDER BY
MAYOR ANDY BERKE

EXECUTIVE ORDER 2020-02

WHEREAS, Coronavirus Disease 2019 (COVID-19) is a severe acute respiratory illness
that appears to occur through respiratory transmission and presents with similar symptoms to
those of influenza; and

WHEREAS, as of March 18, 2020, COVID-19 has spread throughout China and to 150
other countries and territories, including 7,038 cases and 97 deaths within the United States; and

WHEREAS, the Centers for Disease Control and Prevention has recommended that all
states and territories implement aggressive measures to slow and contain transmission of
COVID-19 in the United States; and

WHEREAS, on Januaty 30, 2020, the World Health Organization declared a public
health emergency of international concern related to COVID-19; and

WHEREAS, on January 31, 2020, the United States Department of Health and Human
Services declared that a public health emergency exists nationwide as a result of confirmed cases
of COVID-19 in the United States; and

WHEREAS, as of March 18, 2020, there were 98 positive tests in Tennessee and three
(3) Hamilton County residents have tested presumptively positive for COVID-19; and

WHEREAS, implementation of basic precautions of infection control and prevention,
including staying at home when ill and practicing respirator}, and hand hygiene, are necessary to
slow or, prevent the spread of COVID-I9; and

WHEREAS, COVID-19 is a communicable disease with significant morbidity and
mortality, and presents a severe danger to public health; and

WHEREAS, pursuant to City of Chattanooga Charter, Article 2.1, the City of
Chattanooga has the power by ordinance to make regulations to secure the general health of the
inhabitants, and to prevent, abate and remove nuisances, and to make regulations to prevent the
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introduction of contagious disease in the City; to make quarantine laws for that purpose, and to

enforce same within the corporate limits and within the City's police jurisdiction; and

WHEREAS, pursuant to Tennessee Code Ann. § 38-9-102 the Mayor may proclaim in

writing the existence of a civil emergency as defined in Tenn. Code Ann. § 38-9-101, which will

be filed with the clerk of the municipality; and

WHEREAS, after proclamation of a civil emergency, the Mayor, in the interest of public

safety and welfare, pursuant to Tenn. Code Ann. § 38-9-104, may order the closure of certain

establishments and issue such orders as are necessary for the protection of life and property due

to the current civil emergency and

WHEREAS, on March 12, 2020 the Governor signed and caused the Great Seal of the

State of Tennessee to be affixed to Executive Order No. 14 declaring that a state of emergency

exists to facilitate the response to COVID-19.

NOW, THEREFORE, the Mayor of the City of Chattanooga, by virtue of Tennessee

Statutes and the City Charter, does hereby proclaim that a public health civil emergency exists in

the City of Chattanooga, Tennessee.

In order to respond to this civil emergency, the Mayor issues the following

ORDERS for the City of Chattanooga:

Section 1. In response to this civil emergency, the Mayor finds it is necessary to

advise people in Chattanooga, Tennessee who have traveled to an area for which the Centers for

Disease Control and Prevention has issued Warning Level 3 or Alert Level 2 Travel Health

Notice, or have been in close contact with a person who has traveled to such an area, and who

develop symptoms of fever, cough, shortness of breath, or difficulty breathing within 14 days of

such travel or close contact, that they should immediately contact their health care provider and

self-isolate until advised otherwise.

Section 2. Based uPon the proclaimed civil emergency, the Mayor Orders those

establishments whose primary business is alcohol service or food service (other than pick-up,

delivery, or drive-through service) within the City of Chattanooga to close for on-site

consumption, effective, at midnight on March 19, 2020 and shall remain in effect until this Order

is withdrawn. Nothing in this order shall be intended to prevent pick-up, delivery, or

drive-through service.

Section 3. Based upon the proclaimed civil emergency, the Mayor Orders all

gyms and exercise and fitness facilities within the City of Chattanooga to close effective at

midnight on March 19, 2020 and shall remain in effect until this Order is withdrawn.
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Section 4. The Building Official, the Chattanooga Police Department and the

Chattanooga Fire Marshall are authorized by this Order to enforce and close those businesses in

violation of this Civil Emergency Order in our City until this Order is withdrawn.

Issued this 19th day of March 2020, pursuant to Tenn. Code Ann. §§ 38-9-101, et

seq. and 58-8-104 and 58-2-110 (3) by the Mayor of the City of Chattanooga, Tennessee.

ANDY BERKE, MAY OFt(13%---- THE CITY OF CHATTANOOGA
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Ex .6
City of Chattanooga

Mayor Andy Berke

CIVIL EMERGENCY PROCLAMATION AND EXECUTIVE ORDER

REGARDING ADDITIONAL SAFETY PRECAUTIONS AND BUSINESS RESTRICTIONS

BY MAYOR ANDY BERKE FOR THE CITY OF CHATTANOOGA

No. 2020-04

WHEREAS, Coronavirus Disease 2019 ("COVID-19") is a communicable respiratoiy disease
that can lead to serious illness or death, particularly in the case of elderly adults arid persons with serious
chronic medical conditions; and

WHEREAS, on January 21, 2020, following the guidance of Centers for Disease Control and
Prevention, the Tennessee Department of Health designated COVID-19 as a reportable disease in
Tennessee; and

WHEREAS, on March 11, 2020, the World Health Organization declared the COVID-I9
outbreak a global pandemic; and

WHEREAS, on March 12, 2020, the Governor for the State of Tennessee issued an Executive
Order to facilitate the treatment and containment of COVID-19, pursuant to Tennessee Code Annotated §
58-2-107(e)(1); and

WHEREAS, on March 13, 2020, the President of the United States declared a national state of
emergency in response to the COVID-19 pandemic; and

WHEREAS, on March 19, 2020, I declared a state of emergency for the City of Chattanooga,
pursuant to Tennessee Code Annotated * 38-9-101 et seq. and § 58-2-101 et seq. and City of Chattanooga
Code §§ 9-8-4 and 2-58-7 in response to the COIV-19 pandemic; and

WHEREAS, pursuant to the authority invested in the Mayor under Tennessee Code Annotated §
38-9-10 l, et seq. and 58-8-104 and 58-2-110 (3) and City of Chattanooga Code § 20-41, et. seq., the
Mayor may proclaim in writing the existence of a civil emergency, as defined thercin; and .

WHEREAS, after proclarnation of a civil emergency, the Mayor, in the interest of public safety
and welfare,- may make all orders necessary for the protection of life and property, including but not
limited to, the closure of certain establishrnents; and

WHEREAS, on March 19, 2020, the Governor for the State of Tennessee issued Executive No.
15 and declared that "a state of ernergency and major disaster exists to facilitate the response to
COVID-19"; and issued Executive Order No. 16 on March _, 2020; and issued Executive Order No. 17
on March 22, 2020 limiting social gatherings, dine-in service, and gym use, and exposure at nursing and
retirement homes, and providing flexibility for restaurants regarding the sale-of alcohol; and

101 E. llth Street • Chattanooga, Tennessee 37402
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WHEREAS, on March 20, 2020, pursuant to the authority invested in the Mayor under

Tennessee Code Annotated § 38-9-101, et seq. and City of Chattanooga Code §20-41, et seq., I issued

Civil Emergency Proclamation and Executive Order No. 2020-03 ("Executive Order No. 2020-03")

closing restaurants and bars for on-site consumption as well as closing gyrns and exercise facilities; and

WHEREAS, as of March 23, 2020, the Hamilton County Hcalth Departmcnt has reported 

confirmed cases of COVID-I9 in Hamilton County and that community transmission may be occurring;

and

WHEREAS, as of March 22, 2020, there were at least 505 positive COVID-19 tests reported in

the state of Tennessee; and

WHEREAS, COVID-19 continues to present a severe danger to public health.

NOW, THEREFORE, I, ANDY BERKE, MAYOR OF THE CITY OF CHATTANOOGA,

by virtue of the powers vested in me, do hereby proclaim that a civil emergency continues to exist in the

City of Chattanooga, Tennessee and I hereby direct and order the following:

1 Mass Gatherings Prohibited. All public and private gatherings of more than ten people

occurring outside a single household or Iiving unit are prohibited, except for the limited

purposes as expressly permitted by this Order. Nothing in this Order prohibits the

gathering of members of a household or living unit.

2 Additional Business closures. All businesses with a facility in the City, which are defined

as Non-Essential Businesses, are required to cease all activities at facilities located within

the City except Minimum Basic Operations, as defined in this Order. For clarity,

businesses may continue operations consisting exclusively of employees or contractors

performing activities at their own residences (i.e., working from home). To the greatest

extent feasible, all Essential Activities shall comply with Social Distancing Requirements

as defined in this Order, including by maintaining six-fobt social distancing for both

employees and members of tlic public, including, but not limited to, when any customers

arc standing in line. All businesses which continue in daily operation are requested

and urged to comply with CDC guidelines on employee temperature recording two

times daily to determine that they do not have a fever and sending any employees

home who maintain a temperature range outside CDC recommended guidelines

until such time as such employees have returned to a normal temperature range for

fourteen (14) days.

For the purposes of this Order, "Additional Business closures" shall mean:

• i. All Restaurants and Bars will follow Governor Bill Lec's Executive Order No 17.

ii. Any Retail business whose brick-and-mortar preMises remain open to die public

shall abide by social distancing practices to the extent practicable while providing

services. These include all reasonable efforts to keep custorners six feet apart and

frequent use of sanitizing products on common surfaces.

iii. All restaurants, cafeterias, dining establishments, and food courts, with or without

a liquor license, are permitted to operate their normal business hours, but are

liniited to, offering only food delivcry and/or take-out services. The on-premises

consumptiOn of alcohol and food is prohibited.
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iv. All recreational and entertainment businesses, including but not limited to the
following list, rnust close to the public as long as this order remains in effect:
a. Gyms and fitness centers and classes in accordance with Executive Order

No. 17 by Govemor Bill Lee
b. Entertainment centers, including but not limited to, movie theaters,

country clubs, performing arts centers, concert venues, and nightclubs.
c. All indoor portions of retail shopping malls. Restaurants and other stores

located within shopping malls that have their own external entrances
open to thc public, separate from the general mall entrance, may remain
open pursuant to the Order. All entrances and exits to the common area
portions of retail shopping malls must remain closed.

d. Facilities where personal care services are performed that, by their very
nature, result in noncompliance with social distancing guidelines,
including but not limited to cosmetology shops: barber shops; beauty
salons; spas, at which solely elective and cosmetic medical procedures
are performed, massage parlors, tanning salons, tattoo parlors.

v. This Order 'does not prohibit an employee, contractor, vendor, or supplier of
subject establishments from entering, exiting, using, or occupying that
establishment in their profcssional capacity.

vi. All Funerals, Celebrations of Life, Cremation Services. and Memorial Services
should only be attended by close family OR less than 10 people per venue in
accordance with Governor Bill Lee's Executive Order #I7

vii. The Chattanooga Police Department is authorized to enforce and close those
businesses not in compliance of Governor Lee's Executive Order #17 or this
Order.

viii. Nothing in this Order shall be construed to limit, prohibit, or restrict in any way
the provision of health care or medical services to members of the public.

ix. Nothing in this Order shall be construed to limit, prohibit, or restrict in any way
access to essential services for low-income residents, including but not limited to
food banks.

x. Nothing in this Order shall be construed to limit, prohibit, or restrict in any way
the operations of newspapers, television, radio, and other media services.

xi. Nothing in this Order shall be construed to limit, prohibit, or restrict in any way
the operations of law enforcement agencies.

xii. Nothing in this Order shall be construed to limit, prohibit, or restrict in any way
the operations of manufacturing or critical infrastructum sectors as defined by the
Department of Horneland Security.

xiii. Nothing in this Order shall be construed to limit, prohibit, or restrict in any way
the operations of Child Care Facilities. They should continue to follow guidelines
provided by the Tennessee Department of Human Services; and

xiv. Any other business that the Mayor determines is non-essential for the safety and
public health ofthe City.

3
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3. Essential Activities. For purposes of this Order, individuals rnay perform any of the following
"Essential Activities."

i. To engage in-activities or perfonn tasks essential to their health and safety, or to
the health and safety of their family or household members (including, but not
limited to, pets), such as, by way of example only and without limitation,

obtaining medical supplies or medication, visiting a health care professional, or
obtaining supplies they need to work from home.

ii. To obtain necessary services or supplies for themselves and their family or
household members, or to deliver those services or supplies to others.

iii. To engage in outdoor activity, provided the individuals comply with Social
Distancing Requirements as defined in this Order, such as, by way of example
and without limitation, walking, and hiking, dog walking, or running.

iv. To perform work providing products and services at a Non-Essential Business or
to othenvise carry out activities which are not speeifically prohibited in this
Order, including Minimum Basic Operations.

v. To care for a family member or pet in another household.

However, people at high risk of severe illness from COVID-19 and people who are sick are urged
to stay in their residence to the extent possible except as necessary to seek medical care. All
businesses and activities, including those that are designated as Essential under this Order, are
required to practice Social Distancing. For purposes of this order Social DistanCing Requirements
refers to the CDC issued guidelines for COVID-19 prevention measures, which includes:
screening of employees forsymptoms; maintaining at least six-foot social distancing from other
individuals, washing hands with soap and water for at least twenty seconds as frequently as
possible or using hand sanitizer, covering coughs or sneezes (into the sleeve or elbow, not hands),
regularly cleaning high-touch surfaces, and not shaking hands.

4. Healthcare Operations. For purposes of this Order, individuals may leave their residence to work
for or obtain services at any "Healthcare Operations" including hospitals, clinics, dentists,
pharmacies, pharmaceutical and biotechnology companies, medical supply companies, other
healthcare facilities, healthcare suppliers, home healthcare services providers, mental health
providers, companies and institutions involved in the research and development, manufacture,
distribution, warehousing, and supplying of pharmaceuticals, clinical laboratories,
biotechnology therapies, consumer health products, and medical devices, diagnostics,
equipment, services and any other healthcare related supplies or services. or any related and/or
ancillary healthcare services. "Healthcare Operations" also includes veterinary care and all ,,
healthcare services proVided to animals. This exemption shall be construed broadly to avoid any
impacts to the delivery of healthcare, broadly defined. "Healthcare OperationC does not include
fitness and exercise gyms and similar facilities.

5. Essential infrastructure. For purposes of this Order, individuals may leave their residence to
provide any services or perform any work necessary to the operations and maintenance of
"Essential Infrastructure," including, but not limited to, public works construction, construction
of housing (in particular affordable housing or housing for individuals experiencing
homelessness), airport operations, water, sewer, gas, electrical, oil refilling, roads and highways,
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public transportation, solid waste collection and removal, grass mowing, internet, and
telecommunications systems (including the provision of essential global, national, and local
infrastructure for computing services, business infrastructure, communications, and web-based
services), provided that they carry out those services or that work in compliance with Social
Distancing Requirements as defined this Order, to the extent possible.

6 Essential Governmental Functions. For purposes of this Order, all first responders, emergency
managernent personnel, emergency dispatchers, court personnel, law enforcement personnel, and
local, state and federal agencies located within City limits are categorically exempt from this
Order. Further, nothing in this Order shall prohibit any individual from performing or accessing
Essential Governmental Functions. "Essential Governmental Functions" means all services
needed to ensure the continuing operation of the governrnent agencies and provide for the health,
safety and welfare of the public as deteimined by the Mayor of the City of Chattanooga, even if
not explicitly described herein. All Esse.ntial Governmental Functions shall be perfonned in
compliance with Social Distancing Requirements as defined this Order, to the extent possible.

7 Minimum Basic Operations. For the purposes of this Order, "Minimum Basic Operations"
include the following, provided that employees comply with Social Distancing Requirements as
defined this Order, to the extent possible, while canying out such operations:

i. The miniraum necessary activities to maintain the value of the business's
inventoiy, ensure security, process payroll and employee benefits, or for related
functions.

ii. The minimum necessary activities to facilitate employees of the business being
able to continue to work remotely from their residences.

8. Social Distancing Reqiii rements. All businesses and activities, including those that are designated
as Essential under this Order, are required to practice Social Distancing. For purposes of this
order Social Distancing Requirements refers to the CDC issued guidelines for COVID-I9
prevention measures, which includes: screening of employees for symptoms; maintaining at least
six-foot social distancing from other individuals, washing hands with soap and water for at least
twenty seconds as frequently as possible or using hand sanitizer, covering coughs or sneezes (into
the sleeve or elbow, not hands), regularly cleaning high-touch surfaces, and not shaking hands.

9. For the purposes of this Order, covered businesses include any for-profit, non-profit, or
educational entities, regardless of the nature of the service, the function it performs, or its
corporate or entity structure.

10. City parks shall rernain open subject to thc social distancing rules in this Order.

11. This Order does not apply to employees of the City of Chattanooga. Employees of the City shall
follow all current and future directives and orders issued by the Mayor of Chattanooga that are
specifically directed at them.

12. The Chattanooga Police Department is authorized to enforce this Order within the City of
Chattanooga.

13. A determination that any provision of this Order is invalid will not affect the enforceability of any
other provision of this Order. The remaining provisions shall remain in full force and effect. Any
invalid provision will be modified to the extent necessary for enforceability.
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14. This Order shall be effective at Midnight on Wednesday, March 25, 2020 and shall remain in
effect until withdrawn.

Issued this 23rd day of March 2020, pursuant to Tenn. Code Ann. §§ 38-9-101, et seq. and 58-8-104 and
58-2-110 (3) by the Mayor of the City of Chattanooga, Tennessee.

ANDY B KE, MAYOR OF THE CITY OF CHATTANOOGA

6
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Ex 7
IN THE CHANCERY COURT OF HAMILTON COUNTY, TENNESSEE

PAUL HENDRICKS, M.D., in his
capacity as HEALTH OFFICER
FOR THE HAMILTON COUNTY
HEALTH DEPARTMENT OF
HAMILTON COUNTY, TENNESSEE, and
BECKY BARNES, in her capacity as
REGIONAL DIRECTOR OF THE HAMILTON
COUNTY I lEALTH DEPARTMENT OF
HAMILTON COUNTY, TENNESSEE

PETITIONERS

VS.

ERNIE SANDERS and
ED'S SUPPLY COMPANY, INC.,

RESPONDENTS

NO. 7 r at1/4.:ts-̀ c

PART

PETITION FOR THE ENFORCEMENT OF A HEALTH DIRECTIVE 

Come the Petitioners, Paul Hendricks, M.D., and Becky Barnes, in their respective positions

as Chief Health Officer and Chief Health Dircctor of the Hamilton County Health Department, by

and through the Hamilton County Attorneys Office, and brings this cause of action against Emie

Sanders and Ed's Supply Cornpany, Incorporated, and for their cause of action would represent to

the Court the following:

2020 MJG 28 AM 32
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STATE OF TENNESSEE

EXECUTIVE ORDER
BY THE GOVERNOR

No. 70

AN ORDER TO REDUCE THE SPREAD OF COVID-19 AND PRESERVE HEALTH CARE
CAPACITY BY LIMITING GATHERINGS AND SPECTATOR EVENTS AND URGING

WORKING FROM HOME

WHEREAS, Tennessee has recently experienced record numbers of new COVID-19
cases and COVID- 19 hospitalizations, and limiting large social gatherings and spectator sports
and athletic events will reduce the potential for events that lead to substantial spread and further
diminish our health care capacity, while also allowing our economy to remain open and
Tennesseans employed; and

WHEREAS, each Tennessean has a personal responsibility to protect themselves and
others by following health guidelines to slow the spread of this virus, and therefore, all venues,
employers, businesses, and organizations are strongly encouraged and expected to operate in
accordance with, and to fulfill the spirit of, applicable operational guidance issued by the
Governor's Economic Recovery Group (i.e., the Tennessee Pledge), which are available at the
following web address and may be periodically updated: iltt SVAVA 11, in ovbrovernoricovid-
I Weeonomie-recoverviitml; and

WHEREAS, in addition to the other powers granted by law, Tennessee Code Annotated,
Section 58-2-107, provides, among other things, that during a state of emergency, the Governor is
authorized to suspend laws and rules if necessary to cope with an emergency, utilize all available
state and local resources needed to combat an emergency, and take measures concerning the
conduct of civilians; and

WHEREAS, pursuant to this authority and the general emergency management powers of
the Governor under law, such measures, including the measures contained herein, are necessary to
facilitate the response to the ongoing effects of COVID-19.

NOW THEREFORE, l, Bill Lee, Governor of the State of Tennessee, by virtue of the
power and authority vested in me by the Tennessee Constitution and other applicable law, do
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hereby declare a continuing state of emergency and major disaster in order to facilitate the response
to COVID-19 and accordingly order the following:

I . Tennesseans should work from home where possible. Given the current spread of
COVID-19 throughout the State and the resulting strain on health care resources,
persons are encouraged to work remotely or via telework from home, where
possible, and all employers and businesses are strongly urged to take steps to the
greatest extent practicable to equip, encourage, al low, or require employees to work
remotely or via telework from home.

2. Social distancing and social gatherings.

a. Social distancing remains imperative. CDC guidance states that "COVID-
19 is thought to spread mainly through close contact from person to person,
including between people who are physically near each other (within about
6 feet)." Therefore, every person is strongly urged to maintain at least six
(6) feet of separation from persons outside their household to the greatest
extent practicable.

b. Social gathering limitations. To ensure appropriate social distancing for the
purposes of social gatherings, persons in the State of Tennessee should to
the greatest extent practicable maintain at least six (6) feet of separation
from persons outside their household, and shall not in any event be in a
group of ten (10) or more persons in an indoor public place for the purposes
of social gatherings, activities, or events; provided, that this limitation does
not necessarily prohibit ten (10) or more total persons from gathering in a
single place or venue for an activity or event if they are in separate,
otherwise permissible smaller groups that substantiaHy maintain six (6) feet
or more of separation from other persons or separate groups.

c. Places of worship. weddings, and funerals. Worship services, weddings,
funerals, and events related thereto are not social gatherings under
Paragraph 2.b. Nevertheless, places of worship are strongly encouraged to
continue to utilize virtual or online services and gatherings and strongly
encouraged to follow the Guidance for Gathering Together in Houses of
Worship issued by the Governor's Office of Faith-Based and Community
Initiatives regarding in-person services that can be conducted safely.
Likewise, persons at weddings and funerals are strongly encouraged to
follow the Health Guidelines and maintain appropriate social distancing as
provided for herein to the greatest extent practicable, although it is further
strongly encouraged that any large public celebration component of
weddings and funerals be postponed or attended only by close family
members.

3. Spectator sports and athletic activities. Local education agencies and schools shall,
notwithstanding any orders or provisions to the contrary, have the authority to
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permit, but are not required to permit, school sponsored sporting events and
activities, provided that all such activities, including practices and games or
competition, must be conducted in a manner consistent with COVID-19-related
guidance and rules adopted by the Tennessee Secondary Schools Athletic
Association. Non-school-sponsored athletics, including practices, games, and
competition, must be conducted in a manner consistent with guidance from either
the Tennessee Economic Recovery Group (i.e., Tennessee Pledge) or Tennessee
Secondary Schools Athletic Association.

With respect to school-sponsored and other youth athletics, schools, organizers, and
facilities shall not permit spectators to attend practices, games, or competition;
provided, that game, school, and facility administrators, athletics officials, coaching
and team personnel, parents, guardians, or other immediate household members of
athletes practicing or competing at the venue on that date, media and athletic
scouting personnel attending the event in their professional capacity, and first
responders may be present within the facility, but must to the greatest extent
practicable comply with applicable health protocols, including maintaining at least
six (6) feet of separation from persons outside their household. Schools, facilities,
organizers, and governing bodies may further limit physical capacity as deemed
necessary to protect public health.

Collegiate and professional sporting events and activities are subject to the rules,
protocols, or guidelines of their respective institutions and governing bodies.

4. Suspension of laws that would limit application of this Order. Any law, order, rule,
or regulation that would otherwise limit the enforceability of this Order is hereby
suspended, pursuant to Tennessee Code Annotated, Section 58-2-107.

5. Severability. If any provision of this Order or its application to any person or
circumstance is held invalid, the invalidity does not affect other provisions or
applications of this Order which can be given effect without the invalid provision
or application, and to that end the provisions of this Order are declared to be
severable.

6. Term and effective date. This Order shall be effective and enforceable as of 11:59
p.m., Central Standard Time, on December 20, 2020, and shall reniain in effect
until 11:59 p.m., Central Standard Time, on January 19, 2021.

IN WITNESS WHEREOF, I have subscribed my signature and caused the Great Seal of the State
of Tennessee to be affixed this 20th day of December, 2020.

GOVERNOR
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EXECUTIVE ORDER 70 - ATTESTATION

AN ORDER TO REDUCE THE SPREAD OF COVID-19 AND PRESERVE
HEALTHCARE CAPACITY BY LIMITING GATHERINGS AND SPECTATOR

EVENTS AND URGING WORKING FROM HOME

ATTEST:

SECRETARY OF STATE

(REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK)
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JIM M. COPPINGER
COUNTY MAYOR

HAMILTON COUNTY, TENNESSEE
HAMILTON COUNTY HEALTH DEPARTMENT

REBEKAH T. BARNES, R.N.
ADMINISTRATOR

PAUL M. HENDRICKS, M.D.
HFAT TH OFFICER

HAMILTON COUNTY, TENNESSEE

OFFICE OF THE COUNTY MAYOR

JIM M. COPPINGER

DIRECTIVE NO. 5 OF THE HAMILTON COUNTY HEALTH OFFICER EFFECTIVE January 16, 2021

WHEREAS, Hamilton County is currently experiencing the effects of the worldwide COVID-19 pandemic,

and

WHEREAS, Hamilton County is empowered to protect the health and lives of Hamilton County citizens,

and

WHEREAS, Hamilton County began reopening businesses last summer requesting and expecting

voluntary cornpliance with appropriate non-pharmaceutical interventions, such as wearing facial

coverings, maintaining social distancing and personal hygiene as recommended by the CDC and required
for safely opening those businesses, and

WHEREAS, such voluntary recommendations were not adequate to slow the spread of COVID-19, and

WHEREAS, protecting the economy of Hamilton County is also essential to the health of our citizens, and
any provisions to protect both our county's health and economy are important to consider, and

WHEREAS, simple measures enacted to prevent the spread of COVID-19 will greatly help to prevent
more stringent measures such as stay at home orders and closure of businesses, and

WHEREAS, CDC recommends all persons 2 years of age and older wear a cloth face covering in public
settings and when around persons outside their household, especially when other social distancing
measures are difficult to rnaintain, and

WHEREAS, COVID-19 can be spread by people who do not have symptoms and do not know that they
are Infected, and

WHEREAS, there is clear clinical and scientific evidence that masks or cloth facial coverings which cover
the mouth and nose, along with social distancing and proper hygiene can decrease the spread of COVID-
19, and
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WHEREAS, there has now been an increase in the average number of new cases and continued efforts

are needed to combat this trend,

WHEREAS, there are now vaccines available which are expected to mitigate and ultimately defeat this

pandemic, but which will not be widely available until later this year,

NOW, THEREFORE, l, Paul M. Hendricks, MD, Hamilton County Health Officer, pursuant to the laws of

the State of Tennessee, do hereby issue the following Health Directive No. 5:

1. Effective at 12:01 a.m. on January 16, 2021, all persons in Hamilton County shall wear a facial

covering or mask which covers the mouth and nose at all times when indoors in all public and private

buildings and when outdoors except under the following exceptions:

2. Face coverings are not required for:

a. Children under 12 years of age, but all children over the age of 2 are encouraged to do so as the

CDC recommends.

b. Anyone with documented medical contraindications to facial covers

c. Anyone who is acutely short of breath or incapacitated such that they would be unable to remove

the covering on their own.

d. Persons who are deaf or hard of hearing - or those who care for or interact with a person who is

hearing impaired if they rely on lip reading to communicate. In this situation, consider using a clear face

covering. If a clear face covering is not available, consider whether you can use written communication,

use closed captioning or decrease background noise to make communication possible while wearing a

cloth face covering that blocks your lips.

e. Persons with intellectual and developmental disabilities, mental health conditions or other sensory
sensitivities, who may have challenges wearing a cloth face covering. Those persons or their guardians
are encouraged to consult with their healthcare provider for advice about wearing cloth face coverings.

f. Persons attending a religious service or religious ceremony unless required by that house of
worship, but wearing a face covering in such locations is strongly encouraged.

g. Persons who are outdoors and can maintain a minimum of six (6) feet distance from others not a

member of the person's household except for brief periods of time of less than 15 minutes. Facial
coverings should, however, be kept accessible in the event of encountering a larger group.

h. Up to two (2) persons who are not household members in cars, trucks, or other private or
comrnercial vehicles. However, all occupants in vehicles transporting more than two (2) persons who are
not household members shall wear facial coverings.

i. Persons working under conditions where appropriate social distancing from others outside of the
person's household can be maintained. A facial covering should be kept accessible in the event that
others enter the area.
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J. Office workers and any other employee working alone in an area (such as a private office) where

the public or other workers are not present or do not usually enter. A facial covering should be kept

accessible in the event others enter that area.

k. Persons who are exercising, such as jogging, bicycling, or swimming, etc, either alone or in small

groups where physicalslistancing of 6 feet or greater can be maintained. A facial covering should be kept

accessible in the event of encountering a larger group.

I. Private residences are exempt, but hallways, elevators and other common areas of apartment

buildings, condominiums and other medium or high density residential structures are not exempt. All

gatherings in private residencies with non-household members are strongly encouraged to follow

recommended social distancing and mask wearing guidelines.

m. Persons seated for the purpose of dining in any restaurant or business that provides food and/or

drink for on premises consumption.

3. Facial coverings shall fit snugly and securely against the side of the face. Cloth facial coverings are

preferred and should include multiple layers of fabric. Surgical and other medical masks (e.g. N95) are

not required and should be preserved for healthcare personneL

4. Businesses shall not allow anyone to enter or remain in their establishment unless they are wearing
a facial covering and no business shall serve anyone without a facial cover unless seated and eating or
drinking consumables served by the establishment or unless that person expressly notifies the business

that they have an aforementioned exemption.

5. Any business failing to enforce this Directive or any person refusing to leave an establishment when
requested due to no facial covering will be subject to civil citations for their violation of this Directive as
well as criminal sanctions.

6. All businesses shail post signage in a place visible to those entering to remind customers of this
requirement. Sample wording will be provided in digital format by the Hamilton County Health
Department.

7. Wedding and funeral religious services held on private property are exempt from the requirement,
but highly encouraged to abide by appropriate public health measures such as masks, social distancing
and recommended personal hygiene. Routine business activities and non-religious portions of funerals
and weddings, such as receptions and viewings shall not be exempt.

8. Voting sites for the purpose of voting or administering an election are exempt but encouraged to
abide by appropriate public health measures such as masks, social distancing and recommended
personal hygiene.

9. Properties belonging to and under the jurisdiction of the Hamilton County Department of Education
and properties belonging to private schools will be exempt and allowed to follow their own policies, but
are strongly encouraged to incorporate facial covers, social distancing and enhanced hygiene consistent
with CDC and state guidelines.
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10. Violations of this Directive by businesses and/or individuals shall be punishable by citation issued by

the Hamilton County Health Department and/or criminally by local law enforcement as a Class C

misdemeanor.

11. In all cases where individual exemptions from this ordinance are allowed, businesses and

organizations may require other conditions such as those that would enhance social distancing and

diminish risks to other patrons.

12. This Directive shall remain in effect until 11:59pm, March 31g, 2021.

DECLARED this 16th day ofJanuary, 2021.

Paul M. Hendricks, MD.

Health Officer

Hamilton County, Tennessee Department of Health

Becky Barnes

Regional Director

Hamilton County, Tennessee Department of Health
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Affidavit of David Jonathan Tulis
In evidence for the petition in equity and for writ of mandamus

Comes now, David Jonathan Tulis, of 10520 Brickhill Lane, Soddy-Daisy, Hamilton County, Tenn.,

being of sound mind and body, declaring the following facts true and correct to the best of my

firsthand knowledge, reserving for a later date those injuries the expression for which escapes the

affiant today or as may develop to describe, as follows:

Arrest threat

1. On July 31, 2020, deputies of Hamilton County sheriff s office threw affiant out of Hamilton

County courthouse after imposing an illegal condition upon his entry, that of a "face mask,"

which he reasonably understands they had no authority to impose as he exercises his rights,

obligations and duties pursuant to the Tennessee constitution Article 1, section 17, such as the

right to enter a public building and courtroom as a member of the public and securing that the

courts will be open.

2 Affiant told the officers that the county was under his duly served administrative notice as of

April 15, 2020, as regards routine rejection of the state law, T.C.A. 40-7-103, arrest by officer

without warrant, law enforcement officers and judges.

3. Affiant, additionally, explained that he was there on a reporting assignment, being a member of

the press.

4. Affiant cited Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 100 S. Ct. 2814, 65 L. Ed.

2d 973 (1980) as one authority allowing his lawful presence unfettered in the building

5. Hamilton County sheriff's depaitment officers Craig Bodnar, Bush, Houston and unidentified

officer No. 2798 and one other, unidentified, threatened affiant with arrest on the spot without

first getting a warrant.
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6. Affiant reasonably understands such conduct would have violated Tenn. Code Ann. § Title

40-7-103, arrest by officer without warrant, that requires a warrant in such circumstances from

Lorrie Miller, chief magistrate, or one of her three associate magistrates.

7. Humiliated, and for his safety, affiant retreated without enjoying or fulfilling his fundamental

liberty interest at the courthouse deprived by the officers despite the notice to them of the

administratively challenged practice of on-the-spot arrest without warrant.

8. Outside the building, Deputy Bodnar said if affiant returned that day, officers would charge him

with aggravated trespassing.

9. Deputies cited as their authority Mayor Jim Coppinger and county mask directive No. 1 under

the states ostensible state of emergency called by Gov. Lee.

10. Affiant's due diligence indicates the orders are facially and substantively invalid.

11. Denial of access to the court is an unwarranted infringement, being he has a constitutional right

to the court and courts building. He has a right to freedom of association under the constitution

and freedom from association with these officers in his lawful pursuits, as well.

12. The encounter was recorded live on Facebook,

https://www.facebook.comlnoogaradio/videos/2374419749519298.

13. Affiant believes the officers threatened to commit a crime against him under color of lawful

authority in violation of T.C.A. 40-7-103, and in bad faith, given the notice to the employer and

to them orally by affiant of the nature of that law and the separate guarantee of open courts.

Religious injury

14. Respondents' actions and falsehoods about a state emergency have deprived affiant of Christian

fellowship and gathering, or freedom of religious worship.

15. The threats and falsehoods of the governor closed North Shore Fellowship, where affiant is a

member.

16. For many weeks starting in March, the church was shut in denial of affiant's rights of access or

ingress and egress.

17. Affiant's right to gather in his religious obligation pursuant to biblical tenets is being infringed.

"For where two or three are gathered in my name, there am I among them," Matthew 18:20;
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"Not neglecting to meet together, as is the habit of some, but encouraging one another, and all

the more as you see the Day drawing nearr Hebrews 10:25; "Let the word of Christ dwell in

you richly, teaching and admonishing one another in all wisdom, singing psalms and hymns

and spiritual songs, with thankfulness in your hearts to God," Colossians 3:16; "When the day

of Pentecost arrived, they were all together in one placer Acts 2:1; and "And they devoted

themselves to the apostles' teaching and the fellowship, to the breaking of bread and the

prayersr Acts 2:42, have been wrongfully infringed.

18. The respondent's approved church offered "online services" "alternative denies affiant's right

to fellowship (in-person meeting).

19. When respondent's approved gathering resumed, service to God was bereft of song and

sacraments, with affiant, one Sunday, denied the most basic natural need, access to the men's

restroom since his face was bare, as his beliefs require.

20. Affiant refuses to muzzle his face; it is a contravention of his religious, legal and private beliefs

to do so.

21. As of mid-September, affiant is denied entry into the North Shore Fellowship building without

a face mask. In unverified, even unverifiable, health crisis claims by Gov. Bill Lee and local

health officials against his church elders and government, he is injured therein.

Arrest threat at worship

22. A second threat of arrest occurred when affiant stepped out of his car during a worship service

at Metro Tabernacle in Chattanooga on or about April 12, 2020.

23. In exiting his car during a "parking la' worship service that Sunday moming, affiant was

approached by a Chattanooga police officer who'd been standing at the edge of the lot.

24. The officer demanded affiant to get back into his car, and said if he didn't, affiant would be

anested as a violator of Mayor Andy Berke's social distancing orders and of mayoral

"permission" to the church for its governors to lead worship — but only in parked cars.

25. This command against affiant's liberty interests was on private property, injuring affiant in the

free exercise of his religious tenets or convictions, and other secured rights, protected by the

bill of rights of the Tennessee constitution.
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Honest government services injury

26. Affiant has a right to honest government services by health commissioner Lisa Piercey and the

local health administrator, Rebekah Barnes, who refuse to obey Tenn. Code Ann. § Title 68, the

health law.

27. The April 2 Gov. Lee-ordered interference with commerce statewide and the declaration by

mayors of lockdowns and the purported "nee& to wear face masks at all times denied his right

of free association to people.

28. These so-called executive orders, state and local, denied affiant private contact with people in

local economy whose businesses, buildings and ministries being deemed "nonessentiar and

forced to close.

29. Refusal of these and other officials to obey the law and give honest govermnent services, under

color of lawful authority, wrongfully infringed and prohibited affiant's right of free association

or being free t.f interference with innumerable fellow residents of Hamilton County.

30. These cancellations include visits with homeschool dads and friends during Friday morning

coffees at the Panera bread store in Hixson or meetings with business prospects in his

unfettered right to a livelihood at a lawful and harmless calling.

31. Innumerable prospects refused to meet with him, talk with affiant or do business with affiant

beginning in March because of the orders, or fear of the repercussions from disobeying

respondent's orders.

Economic damage

32. Life under unlawful emergency orders are contributing to affiant's overall economic decline

because of the interference of local economy, to which affiant is subject and in which he is

injured.

33. Affiant is suffering injury buying goods and services in commerce and selling goods and

services. These activities have been curtailed — with opportunities for growth and expansion

lost — whether from barking store clerks, officers threatening affiant in public buildings or by
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billboards telling affiant, or by unwarranted ridicule, that if he doesn't wear a mask he doesn't

care for other people.

34. After Gov. Lee's placing the people of Tennessee under house arrest, affiant finds people

unwilling to meet with him at every part of life in local economy and free markets, to the

growth and prosperity of which affiant is committed.

35. People have shut their businesses and won't sell to him, refusing also to buy from him in the

ordinary course of business.

36. At every turn since March, the state's emergency edicts and their illicit use have created the

very disastrous conditions the Tennessee general assembly enactments seek to prevent in the

emergency provisions of the law, of which the affiant has right to be secure thereby. The

wrongful health crisis claims injuriously "impede economic growth and development" of the

affiant in violation of Tem'. Code Ann. § 58-2-102 and of the Tennessee constitution.

Further, at this time, affiant sayeth naught.

STATE OF TENNESSEE, COUNTY OF

c)lard1/4-/c4 Qw-vvck _A/1mA^ ,ccoA
David Jonathan Tulis

— I, the un rsigned notary
do hereby affirm that David Jonathan Tulis was present before me on the 1 day of

9 ce C , and signed this affidavit as his free and voluntary act and deed.

,00,".truirto1/4
q.

STATE OF ".
TENNESSEE
NOTARY
PUBLIC

'CN•
0 /14i ........ Nlk
Qr. 7DNI eget o‘‘

EXPIRC; •
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IN THE CIRCUIT COURT FOR HAMILTON COUNTY,
AT CHATTANOOGA
DIVISION IV

FLEXIBILITY CAPITAL, INC. )
)

TENNESSEE

- . 1 \c C . I?, \-;:.:.",

0 '0_ S. ‘<-2
.4 ce_ o *0.--

C., r3cP e< \

Plaintiff, ) 1-:.1 l'A. '4).-
) '0 -.--4- ea -0cc•

VS. ) NO. 22C429 ci- (P
)

.i-SABATINO CUPELLI and ) tri----- \
DAVID JONATHAN TULIS,
D/B/A HOT NEWS TALK RADIO

)
)

0
0

)
Defendants. )

MOTION TO CONTINUE TRIAL 

Comes the plaintiff, Flexibility Capital, Inc., by and

through counsel, John R. Cheadle, Jr. and Mary Barnard Cheadle, and

moves the Court for any order continuing the trial currently

scheduled in this matter for September 8, 2022. Plaintiff has

filed a motion for summary judgment that was originally scheduled

to be heard on June 20, 2022. Defendants' served plaintiff with

requests for production of documents on June 16, 2022. As a

result, plaintiff's motion for summary judgment was continued to

July 18, 2022. On July 14, 2022, defendants filed a motion to

dismiss, a motion to compel and a motion for Rule 8 sanctions with

a hearing date of July 25, 2022. A11 pending motions, including

plaintiff's motion for summary judgment, were continued by the

Court to July 25, 2022, to be heard at the same time. Plaintiff's

counsel was not available on July 25, 2022. The parties agreed to

continue all motions to August 15, 2022. At the conclusion of the

hearing on August 15, 2022, plaintiff's counsel's motion for

summary judgment was continued to September 26, 2022, due to a late

filing response by defendants. Further, the Court suggested to
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defendants that they might want to serve plaintiff with

interrogatories, pursuant to Rule 33, Tennessee Rules of Civil 

Procedure.

WHEREFORE, plaintiff respectfully requests that the trial

scheduled for hearing on September 8, 2022, be continued until

after plaintiff's pending motion for summary judgment can be heard.

DATED: August 24, 2022.

Respectfully sub•itted,

JOHN R CHEADLE, JR. (6053)
MARY B ARD CHEADLE (27084)
Attorneys for Plaintiff
2404 Crestmoor Road
Nashville, TN 37215
(615) 254-1009 Office
(615) 254-9298 Facsimile
jcheadle@cheadlelaw.com
mcheadle@cheadlelaw.com

CERTIFICATE

I hereby certify that copies of the foregoing have been
mailed, postage paid, to defendants, Sabatino Cupelli and David
Jonathan Tulis, d/b/a Hot News Talk Radio, at 5512 Ringgold Road,
Suite 216, Chattanooga, TN 37412, to defendant Sabatino Cupelli at
8665 Summit Peak Way, Apt. 209, Ooltewah, TN 37363 and to defendant
David Jonathan Tulis at 10520 Brickhill Lane, Soddy Daisy, TN
37379, and by e-mail at davidtuliseditor@gmail.com, this 24th day
of August, 2022.

JOHN R. CHEADLE, JR.
MARY BA ARD CHEADLE

(21001231)
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IN THE CIRCUIT, c.1-72.715t.CiiralITON COUNTY, TENNESSEE
'KT CHA7ANFAJIL

cosEFV5SiO 1Sir

FLEXIBILITY CAPITAL, INC nn "
12-1/21"'

Plaintiff,

VS.

SABATINO CUPELLI and
DAVID JONATHAN TULIS,
D/B/A HOT NEWS TALK RADIO

Defendants.

ORDER DENYING MOTION

22C429

D Foe
410414. 144P 

Cr
e

FOR SANCTIONS
r 

p
Cieur

heard on August 15, 202This cause came on to be

defendants' motion for Rule 8 sanctions, plaintiff's response, the

statements of plaintiff's counsel and defendants, and the record as

a whole; from all of which it appears to the Court that defendants'

motion for Rule 8 sanctions shall be denied. Proceeding forward,

the document underlying this lawsuit shall be referred to as the

"Future Receivables Sale and Purchase Agreement."

It is, accordingly, ORDERED, ADJUDGED AND DECREED that

defendants' motion for Rule 8 sanctions is denied.

It is further ORDERED that proceeding forward, the documents

underlying this lawsuit shall be referred to as the "Future

Receivables Sale and Purchase Agreememy:"

ENTERED this day of , 2022.

Ct-Book/page IV-142/242
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SUBMITTED FOR ENT :

JOHN R CHEADLE, JR. (6053.)
MARY B RNARD CHEADLE (27084)
Attorneys for Plaintiff
2404 Crestmoor Road
Nashville, TN 37215
(615) 254-1009 Office
(615) 254-9298 Facsimile
jcheadle@cheadlelaw.com
mcheadle@cheadlelaw.com

CERTIFICATE

I hereby certify that copies of the foregoing have been
mailed, postage paid, to defendants, Sabatino Cupelli and David
Jonathan Tulis, d/b/a Hot News Talk Radio, at 5512 Ringgold Road,
Suite 216, Chattanooga, TN 37412, to defendant Sabatino Cupelli at
8665 Summit Peak Way, Apt. 209, Ooltewah, TN 37363 and to defendant
David Jonathan Tulis at 10520 Brickhill Lane, Soddy Daisy, TN
37379, and by e-mail at davidtuliseditor@gmail.com, this 24th day
of August, 2022.

JOHN R. HEADLE, JR.
MARY BARNARD CHEADLE

(p.shell; 21001231)

CLERK CERTIFICATE

The undersigned hereby certifies
thatacopyofftsOrderhasbeen
malledtoallpartiesOtocounselof

Ipadiesin s ca s7
This dq . 

A 
•

LA9lsalanT"
By 4MMOOPE2, D.C.

KCLA- -"a
Kjc. QPICNIQA

CUASL-4-<lkiLle>
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IN THE CIRCUIT COURT OF HAMILTON COUNTY, TENN. DIV. 4

Flexibility Capital Inc. )
)

vs. )
)

Sabatino Cupelli )
8665 Summit Creek Way )
Chattanooga, TN37363 )
David Jonathan Tulis )
10520 Brickhill Lane )
Soddy-Daisy TN 37379 )

Case No.

22C429

IV
1".`

7,1" it -.3

(f)

tCji

Motion for summary judgment

to.

Accused move the court to dismiss this cause with prejudice on grounds of two legal

impossibilities that inhere in the controlling contract, one an original impossibility, and

one supervening.

A brief in support of this basis in law for summary judgment is attached to this motion.

Respectfully submitted,

By 

Sabatino Cupelli

„,4ta
By 

David Jonathan Tulis
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CERTIFICATE OF SERVICE

Sabatino Cupelli and David Jonathan Tulis certify that a true and exact copy of this

motion is being sent by first-class mail this 13th day of September, 2022, to:

Mary Barnard Cheadle

2404 Crestmoor Road

Nashville, TN 37215

Sabatino Cupelli

David Jonathan Tulis
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IN THE CIRCUIT COURT OF HAMILTON COUNTY, TENN. DIV. 4

Flexibility Capital Inc. )
)

vs. )
)

Sabatino Cupelli )
8665 Summit Creek Way )
Chattanooga, TN37363 )
David Jonathan Tulis )
10520 Brickhill Lane )
Soddy-Daisy TN 37379 )

Brief supporting motion for summary judgment

This lawsuit should be dismissed summarily because the guarantee of the radio station's

two owners is for receivables from advertising sales in cause of business failure, in

addition that they shall "shall well and truly pay or perform *** the obligations and pay

all damages and other amounts stipulated," (contract, p. 11, ¶ 2), which receivables

cannot be remitted given near-failure imposed by third parties, making complying with

the contract terms a supervening impossibility, with the "other payments from either

man likewise an original impossibility in the contract.

This dispute is over fiiture receivables at a radio station that makes its bread selling

advertising for broadcast under a federal license. The lawsuit is filed under a "personal

guaranty of performance part of the contract in which the purported plaintiff demands

payment of the whole amount personally from the owners, even though receipts from ads

have dried up in a government-caused economic calamity.
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The accused reserve by reference the motion to dismiss the case on grounds of third-party

intervention. They reserve their motion to compel discovery, which to date remains

unsatisfied, with not a single document forthcoming about financing in the contract.

Two sorts of impossibility of performance are ground or dismissal as a matter of law. One

is original impossibility, and the other is supervening impossibility.

Intervening 'extreme hardship'

The doctrine of frustration has been limited to cases of extreme hardship so that

businessmen, who must make their arrangements in advance, can rely with certainty on

their contracts. The courts have required a promisor seeking to excuse himself from

performance of his obligations to prove that the risk of the frustrating event was not

reasonably foreseeable and that the value of counterperformance is totally or nearly

totally destroyed, for frustration is no defense if it was foreseeable or controllable by the

promisor, or if counterperformance remains valuable.

Tennessee courts freed a Chattanooga utility in 1943 frorn a mandatory renewal provision

in the 50-year deal, saying it was unenforceable because population growth on Lookout

Mountain had polluted the spring from which the water came. Hinchman v. City Water

Co., 179 Tenn. 545, 167 S.W.2d 986 (1943). As a later case explains, "The Water

Company alleged that it had contracted for water that was pure and useable for human

consumption. The Court in reaching its decision relieving the Water Company of liability,

cited the case of Taylovv. Caldwell, 3 B.&S. 826, 122 *905 Eng.Rep. 309 (1863), the

leading case establishing what is known as the new or modern rule in regard to the

defense of impossibility of performance of a contract" N. Am. Cap. Corp. v. McCants,

510 S.W.2d 901, 904-05 (Tenn. 1974).
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"The essence of the modem defense of impossibility is that the promised
performance was at the making of the contract, or thereafter became,
impracticable owing to some extreme or unreasonable difficulty, expense,
injury, or loss involved, rather than that it is scientifically or actually

impossible." Williston on Contracts (Revised Ed.), Vol. 6, p. 5410.

Hinchman v. City Water Co., 179 Tenn. 545, 167 S.W.2d 986, 991 (1943)

The McCants court holds that supervening acts are grounds for a finding of

unenforceability, citing Heart v. East Tennessee Brewing Co., 112 Tenn. 69, 113 S.W. 364

(1908) that holds unenforceable a saloon rental agreement supervened by governmental

acts — imposition of state and national alcohol prohibition.

It is not necessary in this case to determine whether or not the contract
contained in the lease restricts the use of the property for the sale of
intoxicating liquors. It was the purpose of both lessor and lessee, as clearly
expressed in the instrument, that it should be used as a saloon, and, this
being made unlawful by law, the contract is no longer enforceable. 112
Tenn. at 74, 113 S.W. at 365. [emphasis added]

Interventions and interruptions that are reasonably foreseeable are not grounds for finding

a contract unenforceable. Those beyond the contemplation of the parties are excused

from performance.

The doctrine of frustration of commercial purpose, as expressed in
McCants, is if the happening of an event, not foreseen by the parties to the
contract and neither caused by nor under the control of either party, has
destroyed or nearly destroyed either the value of performance or the
object or purpose of the contract, then the parties are excused from
further performance. The McCants court stated the "supervening event"'
must be "wholly outside the contemplation of the parties" but, if such
frustrating event was reasonably foreseeable, the doctrine is not a defense.
*872 The doctrine is predicated on the premise of giving relief where the
parties could not provide themselves, by the provisions of the contract,
against the happening of the supervening event. 17A C.J.S., Contracts, §
463(2).

Haun v. King, 690 S.W.2d 869, 872 (Tenn. Ct. App. 1984) (emphasis added)
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"Failure to perform a contract is excused if performance becomes impossible due to a

cause not attributable to the non-performing party and the impossibility is not among

the probable contingencies which a person of ordinary prudence should have

foreseen and provided foe" St. George Holdings LLC v. Hutcherson, 632 S.W.3d 515

(Tenn. Ct. App. 2020), appeal denied (May 12, 2021) (emphasis added).

A party is not relieved under an impossible condition for performance if that party is the

origin of the condition. "Party is not relieved of liability for his nonperformance of a

contract based upon the defense of impossibility of performance where the impossibility

is caused by the party's own conduct or where the impossibility is caused by

developments which the party could have prevented or avoided or remedied by

appropriate corrective measures" Jenkins Subway, Inc. v. Jones, 990 S.W.2d 713 (Tenn.

Ct. App. 1998) (emphasis added).

Future receivables sale & purchase agreement

Disputed in this case is an agreement that appears to be a uniquely Atnerican innovation

serving free enterprise capitalism apart from the lending, banlcing and financialization

sectors of the economy that deal in loans and are heavily regulated.

The counterparty in this case — Flexibility, or some other entity — agrees on a sale of

future receivables from Hot News Talk Radio LLC, which company is dissolved.

Because this is not a loan, and because there is no collateral, the arrangement in the

contract is that the buyer of receipts takes a great risk with the prospect of great reward

— richer than if it were a mere business lender extending a loan protected by collateral.

I Accused awaits evidence from discovery so that it might submit interrogatories as to the identity of the
actual party in interest.

4 of 12 147



This review of the contract, the law in this case, will shed light on the "personal guaranty

of performance section, p. 11, that triggers the lawsuit. "This sale of the purchased

futures receipts is made without express or implied warranty to Flexibility of

collectibility of the purchased future receipts." The radio station agrees to give Flexibility

"full and complete ownershir of future receipts until the deal is satisfied.

Flexibility's ability to collect "is contingent upon merchant's continued operation of its

business and successful generation of the future receipts until the purchased amount is

delivered to flexibility in fill" The parties understand that "in the event of decreased

efficiency or total failure of merchants business, Flexibility's receipt of the full or any

portion of the purchased amount may be delayed indefinitelc 5).

Hot News Talk Radio LLC receives a direct deposit in its checking account and begins

payments at $164.22 per weekday. If the merchant "will experience sporadic increase or

decrease in its daily receipts," merchant has the right to reconcile and renegotiate

payment, with Flexibility willing to be flexible on daily amounts collected (1 10).

"This agreement consummates the sale of the purchase future receipts at a discount, not

borrowing funds by merchant from Flexibility. Flexibility does not charge merchant and

will not collect from merchant any interest on the monies spent on the purchase of the

purchased future receipts. The period of time that it will take Flexibility to collect the

purchase amount is not fixed is unknown to both parties as of the effective date of this

agreement and will depend on [ ] how well or not well merchant's business will be

performing." The contract proposes "as an extreme example that if the "business ceases

to exist *** for reason outside merchant's control," Flexibility may "never recover any

moneys [sic] spent on such purchase ell 14(a)(ii) (emphasis added).
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Contract grants absolution

The contract, with repeating incantations implying absolution, says "if the full purchased

amount is not remitted because merchant's business went bankrupt or otherwise ceased

operations in the ordinary course of business (but not due to merchant's willful or

negligent mishandling of its business), and merchant shall not have breached this

agreement, merchant would not owe anything to Flexibilitv and would not be in breach 

of or in default under this agreemenr (emphasis added). 14(a)(iv))

Flexibility's risk acknowledements. Flexibility agrees to purchase the
purchased future receipts knowing the risks that merchant's business may
slow down or fail, and Flexibility assumes these risks based exclusively
upon the information provided to it by merchant, and related to the business
operations of merchant's business prior to the date hereof *** .
Furthermore, Flexibility hereby acknowledges and agrees that merchant
shall be excused from performing its obligations under this agreement in
the event merchant's business ceases its operations *** . (emphasis
original)

Four "valid excuses" are given for business failure: "adverse business conditions that

occurred for reasons outside merchant's contror; loss of premises; bankruptcy; and

"natural disasters or similar occurrences beyond merchant's control."

With a valid excuse of intervening impossibilities imposed, accused are not in breach of

contract.

The contract's section 14 begins "Not a loae (emphasis original). "Merchant and

Flexibility agree that the purchase price is paid to merchant in consideration for the

ownership of the purchased future receipts and that payment *** is not intended to be,

nor shall it be construed as[,] a loan from Flexibility to merchant that requires absolute

and unconditional repayment on a maturity date. To the contrary, Flexibility's ability to

receive the purchased amount pursuant to this agreement, and the date when the
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purchased amount is paid in full (if ever) are subject to and conditioned upon

performance of merchant's businesc (¶ 14(c)) (emphasis added).

The purchase is securitized under a "pledge of security," in which the radio station gives

a "continuing, perfected and first priority lien upon and security interest in ***all of

merchant's right, title and interest in *** all accounts, without limitation, all deposit

accounts, accounts-receivable, and other receivables" as well as equipment and "all ***

proceeds, as that term is defined by Article 9 of the UCC."

Guaranty provisions

Under "events of default and remedies," ¶ 21-25, a merchant breach triggers the guaranty

provisions of the contract. Nonpayment, an empty bank account from which Flexibility

cannot draw out a $164.22 weekday payment, constitutes a breach.

Flexibility "may declare merchant in default *** by sending a default notice," but it can

also determine a breach without notice simply by virtue of not getting a payment (¶ 22).

Contract ¶ 23, suggesting the parties to the contract live in Shlaraffenland or "the land of

cockaigne," Z declares the following:

Upon receipt of such default notice, merchant shall immediately pay
Flexibility the unpaid portion of the purchased amount. [emphasis
added]

These terms are an original impossibility. The accused are in business to make a living.

The living — struck by actions of third parties, as per Affidavit and amended answer to

motion for summary judgment, filed Aug. 12, 2022, — has been destroyed by

2 As in Pieter Breughel's "The Land of Cockaigne: 1567, a land of plenty in medieval myth where the lazy
lie under a tilted table as wine and grub fall into their awaiting mouths, where the pig is equipped with a
knife to slice it, where the duck lays its neck across a platter, and where pies slide off the the knight's roof
into his gaping mouth — where the real world retreats before magic, free money and endless bounty.
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